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Social Justice and the Enbridge Pipeline
BY BRADLEY POR, LAW III

 The Social Justice and Law Conference, held at SFU Har-
bour Centre on October 1, provided students and practitioners an 
opportunity to hear from panel speakers on several of the most im-
portant social justice issues in British Columbia. All of the panels 
were eye opening, but I felt the most memorable words were deliv-
ered by Geraldine Thomas-Flurer, coordinator of the Yinka-Dene 
Alliance and a panelist on the topic of environmental justice. 

The Yinka-Dene Alliance includes five First Nations whose tra-
ditional territory covers one quarter of the proposed route for the 
Northern Gateway oil pipeline, which Enbridge Inc. plans to con-
struct in northern BC. The pipeline is intended to transport oil 
processed from the tar sands in Alberta to a tanker port which is to 
be developed near the city of Kitimat. 

The Yinka-Dene Alliance is focused on stopping the project be-
cause of environmental concerns. The pipeline is said to put at risk 
the ancient Great Bear Rainforest, which the pipeline is supposed 
to pass through, and will threaten coastal lands and waterways, 
which will be faced with the high possibility of an oil tanker spill. 

Ms. Thomas-Flurer spoke passionately about the Alliance’s com-
mitment to protecting the lands put at risk by this project. These 
nations’ common cause is rooted in their shared belief that they 
have to protect the Earth and the sacred places which exist in the 
wonderfully rich environment where these indigenous communi-

Photo taken at the Social Justice and Law Conference by Tracy Wachmann

ties make their home. 
The Yinka-Dene refused to take part in the environmental assess-

ment process for the project because, as Ms. Thomas-Flurer said, it 
did not deal with the things the First Nations cared about, did not 
respect Aboriginal rights and Aboriginal title, and failed to ensure 
the free, prior and informed consent of Aboriginal peoples. They 
See Pipeline page 8.

Slander at the Speed of Light
BY ALEX BOLAND, LAW III

In Crookes v. Newton, 2011 SCC 47, the Supreme Court of Canada 
found that that making a link to a defamatory article cannot itself 
constitute defamation. This is a common sense ruling that bodes 
well for free-speech on the internet, but may leave many victims of 
defamation without an effective remedy. 

Mr. Wayne Crookes, the plaintiff, was president and sole share-
holder of a title search company. Mr. Crookes sued a number of 
people for posting allegedly defamatory articles published on the 
web. 

The defendant, Mr. Jon Newton, runs a website in British Colum-
bia that comments on the Internet and various free speech issues 
(http://www.p2pnet.net). The issue arose when Mr. Newton pub-
lished a short article, which simply stated that Mr. Crookes was su-
ing Michael Pilling, another blogger, for defamation. Mr. Newton’s 
article contained two links. One linked to Mr. Pilling’s website. The 
other linked to an anonymous article about Mr. Crookes hosted 
on a third-party website. Mr. Crookes claimed that Mr. Pilling’s 
website contained 3 defamatory articles, and that the anonymously 
written article was also defamatory. Mr. Newton merely linked to 
these allegedly defamatory articles – he did not post them on his 

website directly.
 To prove defamation Mr. Crookes had to prove that Mr. New-

ton had communicated the defamatory articles to a third-party. 
Mr. Crookes argued that when a person inserts a hyperlink onto a 
website, a presumption arises that a third-party has used the hyper-
link and therefore the linked material has been republished. In Mr. 
Crookes view, any link to a defamatory article constitutes a new act 
of defamation. 
See Defamation page 4.
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Questioning Cross-Examinations

BY EMILY MACKINNON, LAW III

Just because our law system can work well 
doesn’t mean it’s the best law system there 
can be.

In a recent lecture for the McEachern Ad-
vanced Trial Advocacy course, a prolific 
litigator quoted Wigmore, the king of evi-
dence law, who said “cross-examination is 
the greatest legal engine ever invented for 
the discovery of the truth”. The whole class 
nodded along, fired up by the litigator’s en-
thusiasm and eminence.

I found myself grinning and nodding 
along, too – even as I realized that might 
not be true at all. Cross-examination is not 
some magic truth serum. It can actually be 
a bit of a dirty trick.

Our reverence for cross-examination is 
based on the cultural assumption that when 
verbally challenged, liars will get confused, 
and honest people will stick to their guns. 
But there’s plenty of research indicating that 
this isn’t true for everyone put on the stand. 

British law professor Louise Ellison has 

written extensively on this topic in her book 
The Adversarial Process and the Vulnerable 
Witness. UBC Law professors Isabel Grant 
and Janine Benedet are researching this is-
sue in the context of the sexual assault of 
women with disabilities.

Children, for instance, may change their 
stories not because they are lying, but be-
cause they are susceptible to pressure to 
agree with the cross-examining lawyer. 
Witnesses with mental disabilities may dis-
play characteristics that the rest of us inter-
pret as “dishonest”, but which in fact merely 
reflect confusion in the face of unnecessar-
ily complex language.

Any fan of Boston Legal will likely re-
member the painful episode in which 
Shirley Schmidt discredits a witness with 
Alzheimer’s disease by confusing her about 
irrelevant details, even though the witness 
was telling the truth – and Shirley knew it.

Far from getting at the truth, cross-exam-
ination – or just the spectre of it – can even 
prevent an issue from coming before the 
court. A friend of mine was recently sexu-

ally assaulted. Despite being white, highly 
educated, employed within her field, and 
otherwise generally well-off, she decided 
not to make a complaint – mostly, out of 
fear of being humiliated in cross-examina-
tion. As in most sexual assault cases, she 
knew conviction would hinge on her cred-
ibility, making it essential for the defence to 
discredit her; and like most other women 
in the aftermath of sexual assault, she felt 
guilty and blamed herself. The prospect of 
being challenged on the stand was terrify-
ing.

Cross-examination isn’t necessarily the 
greatest truth-discovering legal engine ever 
invented. It probably works well in some 
situations, but we need to be aware of its 
inherent limits.

Statements like the one advanced by Wig-
more, which we accept without question 
and even celebrate, serve to reinforce and 
reconfirm cultural assumptions about how 
we think liars might behave. Whether you 
choose to accept those assumptions or not, 
ask yourself whether this is truly the best 
way to get at the truth.
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CoRe Mediation

BY EMILIE FEIL-FRASER, LAW I

The field of mediation is rapidly rising in 
status as the preferred method of dispute 
resolution as our courts become increas-
ingly backlogged. Mediation is not only 
less expensive and stressful, but it also 
puts clients at less financial risk than litiga-
tion. UBC has its own mediation program, 
which is also quickly gaining more recogni-
tion in the law community. CoRe Conflict 
Resolution Society provides affordable me-
diation and conflict resolution services to 
individuals, campus organizations at UBC, 
and non-profit organizations through the 
CoRe Clinic. 

CoRe was incorporated as a not-for-profit 
society in July 2002 and registered as a 
charity in December 2003. The CoRe Clin-
ic is run by UBC Faculty of Law students 
under the direction of a board made-up of 
experienced mediators, lawyers and other 
dispute resolution professionals.

Though it is growing quickly, the process 
of dispute resolution through mediation 
still has far to go in terms of being fully 
understood and applied in the legal com-
munity. That is why CoRe has taken the 
initiative to organize a Fall Speaker Series, 
which aims to educate both legal profes-
sionals, students, and the public about dif-
ferent facets of mediation as well as the role 
of dispute resolution professionals. 

The Speaker Series is a great way to learn, 
network with dispute resolution profes-
sionals, and even counts as a pre-approved 
educational activity for professional devel-
opment credit.

First-up was Professor Michelle LeBaron 
on Tuesday, October 25th, with her talk on 
Exemplary Leadership: How Dispute Reso-
lution Professionals Can Change Cultures. 
Professor LeBaron is an internationally re-
nowned scholar and practitioner. LeBaron 
is a professor and Director of the Dispute 
Resolution Program at UBC’s Faculty of 
Law. 

In Exemplary Leadership, Professor LeB-
aron explored how dispute resolution pro-
fessionals contribute to cultures of respect, 
inclusion and creativity. She illustrated that 
when dispute resolution professionals view 
themselves as leaders, they are more aware 
of their social influence and the impacts of 
their work, not only on individuals but on 
communities.

The second talk was on November 15th 
with Professor John Wade, entitled: How 
to Be an Effective Hard Bargainer - 10 Les-
sons. Those interested in business or legal 
negotiations may be interested in this dis-
cussion. Professor Wade, a visiting profes-
sor and mediator from Bond University in 
Queensland, Australia, will aim to demon-
strate how to regularly achieve short-term 
and long-term commercial and personal 

goals for one’s clients, despite the risks at-
tached to the “hard bargaining” process. 

Finally, on Tuesday, November 30th, Lee 
Turnbull will wrap-up the Fall Speaker Se-
ries by conducting an Ethics Workshop. 
Lee Turnbull is a renowned mediator and 
a member of the Civil Roster of Mediate 
BC, a Chartered Mediator (ADR Institute 
of Canada), and a Certified Comprehensive 
Family Mediator (FMC). 

Ms. Turnbull will challenge attendees in 
an interactive session where they can bring 
their own challenging scenarios and ques-
tions to the table. This session is a partic-
ularly great opportunity for professional 
development credit as it is specifically de-
signed to meet the CPD requirements of 
the Law Society of BC for ethics.

Whether you are a lawyer, student, profes-
sional, or just someone interested in learn-
ing more about mediation, these upcoming 
events are worth attending. All events are 
from 4:30pm - 6:00pm at KPMG’s down-
town offices (9th floor, 777 Dunsmuir 
Street, Vancouver). Each event is $20 for 
non-CoRe members.

In light of a growing demand for atten-
dance by students, CoRe has set up free vid-
eoconferencing via live web-cast to Allard 
Hall in room 335. CoRe is currently accept-
ing RSVPs for the live talks or the webcasts 
for all three events to coreclinic1@gmail.
com.
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lows the trend towards narrowing the scope of “publication”.
Justice Abella found that a lack of control makes a reference to de-

famatory material different from actual publication of defamatory 
material. A reference does not involve any control over or dissemi-
nation of the referred material. With or without the existence of the 
reference, the defamatory material exists and has been published 
by the initial publisher. Hyperlinks are merely a form of reference – 
an electronic footnote - that redirects a user to linked material. The 
linking party has no ability to control the linked website, and the 
content of that website may be changed at any time. The distance 
between the referring party and the publishing party is so great that 
the referring party should not be held liable for defamation. Only 
when the linking party actually repeats the linked content is a new 
act of defamation made.

The immunization of hyperlinks accords well with the Supreme 
Court’s recognition of the public’s interest in protecting the s. 2(b) 
fundamental right to freedom of expression of the Charter of Rights 
and Freedoms. It also recognizes the internet’s vast ability to com-
municate information, which should be facilitated rather than 
hindered. Hyperlinks are critical components necessary for the 
internet, since much of the web’s infrastructure and our ability to 
effectively navigate the internet depends on the existence of links.

Justice Abella recognizes that defamatory speech on the internet 
can be harmful. A communication posted online can reach mil-
lions very quickly. Republication is easy, and difficult to stop since 
many posts are made anonymously . But Justice Abella’s position is 
that the correct redress for a defamed plaintiff is to sue the person 
who created the initial communication and not the persons who 
merely linked to it. Since Mr. Newton merely linked to the allegedly 
defamatory material  and did not publish it,  he did not defame Mr. 
Crookes.

Chief Justice MacLachlin and Justice Fish concurred, but pre-
ferred a slightly different formulation of publication. Publication 
and defamation could be found if the context of the hyperlink indi-
cated “adoption or endorsement of the content of the hyperlinked 
text” [emphasis in original]. Differing on the point that when the 
linking party endorses or adopts the defamatory content, the link-
ing party may be held liable. 

Justice Deschamps concurred in the outcome, but dissented in her 
reasons. She would not exclude hyperlinks from the scope of the 
publication rule. She held that the “bright line’ approach adopted 
by the majority “treats all references, from footnotes to hyperlinks, 
alike”. Deschamps J would have found publication wherever the hy-
perlink “makes the defamatory information readily available”. This 
test would serve to protect reputations while still recognizing the 
right to freedom of expression. She would still have found against 
the plaintiff, as he had failed to prove that a third-party had actual-
ly accessed the allegedly defamatory material, and therefore could 
not prove that the alleged publication had actually communicated 
something to a third party.

The Majority’s judgment is a blow for unrestrained speech  on the 
internet. But assuming that defamation should remain a viable tort 
there are a number of serious problems with the Majority’s judg-
ment.

Justice Abella, writing for the majority, found otherwise. She con-
cluded that merely linking to defamatory material can never con-
stitute republication for the purposes of defamation. 

The traditional approach to defamation has caught a broad swath 
of people involved in the communication of defamatory material. 
Any person who facilitates the communication of defamatory ma-
terial can be held liable of defamation.  This means that printers, 
the deliverers, and even the vendors of books could all potentially 
be held liable. 

Recent jurisprudence has sought to narrow the scope of this tort. 
There is now recognition of an “innocent dissemination defence,” 
which protects booksellers, libraries, and other third parties who 
do no more than make the material available without any actual 
knowledge of the alleged defamatory meaning. And certain actors, 
like internet providers, have been found to be so passive that they 
cannot be considered in republication claims. This judgment fol-

From Defamation page 1.

See Defamation page 5.
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One obvious weakness is that by immunizing hyperlinks, the Su-

preme Court has potentially immunized the source of the harm. 
It is often the linking party, not the initial publisher, who attracts 
readers and exposes the public to the defamatory material. For ex-
ample, a relatively unknown writer posts a defamatory blog entry. 
No one reads it and so no damage is done by the defamatory state-
ment. Three weeks later, the link is posted on a link aggregator. An 
aggregator is a website where links and material that are of interest 
to a particular readership are posted. The value of an aggregator 
is that the reader does not have to scour the internet for content 
that interests him or her. They simply check the aggregator. When 
a link to the defamatory material is posted on the aggregator, the 
previously-unread blog entry gets tens of thousands of readers, 
causing serious damage to the reputation of the person defamed. 
It can at least be argued that it was the aggregator, not the initial 
author, which caused the bulk of the damage. Certainly without 
the aggregator’s link, the defamed material would not have had that 
level of exposure. 

On a similar note, immunize links provides a great opportunity 
for mischief. It is relatively easy for an internet user to post mate-
rial anonymously. A user could make an anonymous post, and then 
link to it from a popular website, causing great damage and leaving 
the defamed person without a remedy.  

The Supreme Court of Canada has also left a possible opening for 
content, like images or videos, that are linked rather that posted 
directly on a website. Images that are hosted on one site can appear 

on a second site by the use of linking tags. The image remains on 
the server of the first site, but will appear in full on the linking site. 
In other words the image will appear on the second site while being 
fully under the control and possession of the first site . The major-
ity judgment, with its focus on control over the defamatory mate-
rial, would appear to deny that this is republication – the second 
site has no control over the linked image, and has merely provided 
a link to it. But common sense suggests that this should also be 
considered republication, whether or not the second site has any 
control over the image. Certainly from the perspective of a person 
browsing the internet it makes no difference whether the image 
is hosted on the first or the second site. The majority appears to 
recognize this problem, but regards it as a possible result of  “future 
technological change” that can be dealt with further down the line. 
This kind of linking is not a future technology, but rather basic to 
the structure of the internet, and guidance on this issue would have 
been welcome. 

Finally, treating a link as a mere reference has intellectual ap-
peal but does not truly accord with the experience of browsing the 
internet. All that is required to access the linked material is the 
clickof a mouse. . By linking to a defamatory article, the linking site 
has metaphorically taken the user by the hand, guided them to the 
defamatory content, opened the door and beckoned them in. Links 
simply go  further to facilitate access than do non-electronic refer-
ences. Treating footnotes and hyperlinks alike denies the radical 
impact the internet has on our ability to access information.

From Defamation page 4
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SNAILS, Not Bed Bugs
BY CHRISTINA GRAY, LAW II

While there’s a problem right now in pub-
lic libraries with bed bugs, many law stu-
dents are worrying about students not actu-
ally in law school (SNAILS) in law libraries 
(“lawbraries”). SNAILS in lawbraries are 
being complained about in epic proportion, 
but why?

SNAILS in libraries are said to annoy be-
cause they are thought to be louder than 
law students. This might not actually be 
true, but lawyers and law students are held 
to operate within a system of collegiality 
within our peer group. 

It’s really not known who is and is not a 
law student based on their outward appear-
ance. This is especially apparent in exam 
period. As 2L student, Martina Zanetti 
cleverly said, during exam period, students 
wear their ‘lazy tin man’ outfits. 

It is possible to differentiate students 
based on the books they read though. For 
example, there is that typical guy who is 
trying to blend in with his Black’s Law Dic-
tionary- but his LSAT practice book is a 
strong indicator that he is a SNAIL. Be nice 
to this guy though: he might actually be one 
of the lucky ones to get into law school, at 
which point he can be let into the secret of 

Art by Zoe Si, Law  III

the acronym SNAILS. 
There are also those students who are 

reading full-sized thick textbooks with 
diagrams who are more easily assumed 
not to be in law school. It’s likely that he 
or she is in biology or some other class 
where a single 3-hour final exam does not 
determine whether you pass a class or fail 
it. This is basically the reason why law stu-
dents have such strong dislike of SNAILS 
in lawbraries: there is a lot of pressure on 
law students with those 3-hour 100% ex-
ams!

Some law students have shown their dis-
may and took the time away from studying 
for their exams to create a SNAIL Offences 
Act. The Act may not have gone through 
any official house readings, but it has been 
read many times on the Internet. It can 
also be assumed that there’s widespread 
agreement among law students with the 
provisions of the Act.

The Act generally states that SNAILS 
must give up any space when in the law 
building to a law student who may want to 
use the space but is denied access or enjoy-
ment to the said space.

An exception to SNAIL offences applies 
if the SNAIL is (a) a “babe” or “hunk” or 
(b) a companion to a law student, in which 
case the person can use the facilities sub-
ject to reasonableness. Basically, SNAILS 
if you’re a “babe” or “hunk” then you’re in 
the clear.

If he or she isn’t a total “babe” or “hunk” 
then whatever you do, please don’t do 
what Charlie did on It’s Always Sunny in 
Philadelphia. Charlie salted the “snail” 
until she left the bar. The last thing you 
need is a real offence that might taint your 
chance of getting admitted into a different 
kind of bar: the Canadian Bar Association.

In seriousness, all students have an equal 
right to use and enjoy law school facili-
tates like the lawbrary. Many law students 
might not agree with that statement, but 
the lawbrary is part of the UBC library 
system, which purports to value and sup-
port the intellectual freedom and pursuit 
knowledge of all UBC students. 
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JENNIFER LAU, ACTING DIRECTOR 
CSO & TRACY WACHMANN, CSO

Do You:
 Enjoy the academic and intellectual 

aspects of law?
Have an interest in litigation and want 

to gain insight into judicial reasoning and 
decision making? 

Enjoy legal research and legal discussion?
Have excellent legal research and writing 

skills?
Not mind having an extended articling 

period?
If so, you may want to consider apply-

ing for a judicial clerkship. Clerking is an 
unique opportunity to spend a year work-
ing “behind the scenes” at a Court. The 
chance to observe counsel and litigants of 
all stripes arguing their cases in court and 
assist judges as they craft their decisions is 
an once-in-a-lifetime opportunity. Follow-
ing their clerkship, clerks often maintain 
collegial relationships not only with their 
judges, but also with their fellow law 
clerks.

The duties of a law clerk vary from court 
to court and from judge to judge. Gener-

Clerking Information
ally, however, law clerks are responsible 
for researching and writing preliminary 
memoranda (brief summaries of the cases 
coming before the court based on the writ-
ten submissions of the parties), conducting 
post-hearing research, and editing judg-
ments.

Generally, law students apply for clerk-
ships in their 2nd year (to commence after 
graduation).  If you are interested in apply-
ing for a Canadian Clerkship, note that ap-
plication deadlines range from November 
to April.  Please see the Judicial Clerkships 
2013-2014 handout on Symplicity which 
contains information about the application 
process, interview preparation, application 
deadlines, and names of former clerks.  

Various courts will be attending UBC 
Law to present information sessions for 
interested students. Watch for emails from 
Career Services for more information, 
read the Weekly Bulletin, and don’t forget 
to check the Job Postings and Events on 
Symplicity. 

We welcome the opportunity to review 
your clerkship application materials. 
Students may book an appointment with a 
member of the CSO team on Symplicity.

Assistant Dean, Students Kaila Mikkelsen will be commencing maternity 
leave on December 2, 2011, returning on January 2, 2013. Pamela Cyr 
(currently Director of Career Services) will step into Kaila’s role as Act-
ing Assistant Dean, Students, during Kaila’s absence. Pam will start her 
new role on November 21, 2011, overlapping with Kaila for two weeks for 
training. Pam’s office will be in Room 152 and her telephone number will 
be 604-822-6350.
 
Pam’s move into the Assistant Dean role will result in some temporary 

shifts in Career Services. Jennifer Lau will step into the Acting Director of 
Career Services role, and we will hire an Acting Associate Director, Career 
Services to fill Jenn’s position. Jenn’s office will be in Room154 and her 
telephone number will be 604-827-3604.  

Student Academic Services & 
Career Services Staffing Changes

BY TRACY WACHMANN, CSO

The path to a public interest career is less 
defined than more traditional career op-
tions and the first edition of UBC’s Public 
Interest Legal Careers Guide is now avail-
able to provide information, advice and 
resources tailored to helping you develop 
a public interest career in one complete 
package.  The Guide’s 200+ pages are 
intended to assist you with: 

• identifying what you are looking for in 
your career; 

• building a foundation for that career 
during law school;  

• locating internships, summer employ-
ment and articling positions; 

• creating an effective public interest ap-
plication package (with samples); and 

• navigating the job interview and accep-
tance process.  

The Guide also offers information and 
advice for those of you who are looking 
to incorporate public interest into a more 
traditional private practice.

A hard copy of the Guide is now available 
at the Career Services Office for $10.00 
and an on-line version can be found on 
the CSO’s Symplicity Document Library at 
www.ubclawcareers.com.  

Public Interest 
Legal 

Careers Guide

Career Connection
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have rejected an offer of an equity stake in the project, and Ms. 
Thomas-Flurer is adamant that there is “not enough money in the 
world that would lead us to throw away our rights.” Instead, First 
Nations have organized themselves to oppose the project. The 
members of the Yinka-Dene, along with 56 other First Nations, 
are signatories to the “Save the Fraser Declaration,” which states 
that they will uphold their ancestral laws by not allowing the En-
bridge project, or similar projects, to cross their lands or the ocean 
migration routes of Fraser River salmon (SaveTheFraser.ca).

Rather than validate a process which many First Nations believe 
is disrespectful of the rights and interests of indigenous peoples, 
the Alliance is asserting the primacy of their own values and legal 
understandings. Josh Paterson, a lawyer at West Coast Environ-
mental Law who was also on the panel, described the Alliance’s 
actions as “front-end loading their indigenous law” into the usu-
al Canadian legal process. In making their arguments, they are 
drawing on the legal traditions which have existed in coastal com-
munities since before colonization by Europeans. This, Mr. Pat-
erson stated, is an unconventional and exciting development that 
is pushing real indigenous law to the forefront, in a way that has 
never been seen before. Indigenous law has been recognized and 
incorporated in official policies regarding coastal tankers, includ-
ing a declaration by the municipality of Victoria opposing tanker 
traffic in southern BC waters. In community meetings, groups 
who in the past have been at loggerheads with First Nations, such 
as local ranchers, are supporting the Alliance’s cause, and Mr. Pat-
erson noted that he now sees these people nodding their heads at 
indigenous law talk, rather than dismissing viewpoints that chal-
lenge the established order. The lines legitimating Canadian law 
and excluding local indigenous law seem to be breaking down, 
and non-indigenous people are coming to see their own values 
reflected in these indigenous traditions. 

Multiple polls dating as far back as 2005 have consistently shown 
that a strong majority of British Columbians are opposed to the 
pipeline and tanker port (Sierra Club BC). It is not surprising that 
many are listening to arguments from the indigenous legal per-
spective with receptive ears. Perhaps we are witnessing the begin-
nings of a real change in the relationship between legal cultures in 
Canada, driven by peoples in different local communities rather 
than by political elites or the courts. 

Ms. Thomas-Flurer was most emotional when speaking about 

the sense of real unity felt throughout the province in opposition 
to the Enbridge project. This is something she never thought she 
would see. Ms. Thomas-Flurer said she has never been so proud to 
be a British Columbian, stating that, “I’m a British Columbian, I’m 
First Nations...this is a historic day.”

What everyone opposed to the project seems to have in com-
mon is a belief that our natural home is more than a source of re-
sources for creating economic wealth; that we have obligations to 
protect the Earth, and to prevent activity that contributes to global 
environmental destruction. Indigenous legal traditions put values 
of ecological stewardship front and centre, and this is one of the 
strengths of drawing on them as an alternative to Canadian law. 

The refusal of many First Nations to participate in the environ-
mental assessment process is indicative of a feeling that the norms 
of the official legal system cannot be relied upon to produce a re-
sult which is satisfactory to indigenous peoples. Ms. Thomas-Flurer 
noted that Enbridge claims the pipeline will “save the economy.” 
This focus on economy above all else has left many with little faith 
in the status quo. “I’m so sick of hearing this word, ‘economy’,” Ms. 
Thomas-Flurer said; “it doesn’t mean anything without our Earth.” 

Perhaps this sentiment can serve as a basis for developing a more 
open-minded approach to indigenous legal cultures in British Co-
lumbia. The feeling that increasing economic growth through ex-
ploitation of natural resources is not a sound basis for risking the 
destruction of our environment extends well beyond indigenous 
communities, as the existence of a strong majority in the province 
opposed to the Enbridge project indicates. It seems sensible that 
we would look to these local understandings for knowledge about 
protecting the environment from unsustainable and risky develop-
ment on their traditional lands. 

Those lucky enough to live in this province seem to share a com-
mon sense that we inhabit a place of unique beauty and ecological 
diversity. Perhaps this can explain the support of non-indigenous 
British Columbians for First Nations’ attempts to defend their natu-
ral home by drawing on legal traditions that have deep roots in the 
land. After all, as Ms. Thomas-Flurer said at the end of her talk, 
“what we are fighting for is to keep BC beautiful.”

From Pipeline page 1.


