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Infringing Privacy Rights 
BY ALEX BOLAND, LAW III
“Does Ontario law recognize a right to bring a civil action for 

damages for the invasion of personal privacy?”
So opens Jones v. Tsige, 2012 ONCA 32. The answer, according 

to Justice Sharpe of the Ontario Court of Appeal, is yes. This case 
is remarkable as it marks the first time a Canadian appellate court 
has confirmed that there exists a free-standing tort of invasion 
of privacy. Other courts are likely to follow this decision, as it 
represents a high-water mark in the growing judicial recognition 
of a right to privacy. 

Winnie Tsige was a bank teller at the Bank of Montreal, who 
over a period of 4 years looked into Sandra Jones’ banking records 
174 times. The motive was unclear. Tsige claimed it was to verify 
that Jones was being paid child support, but Jones claimed (with 
some justification) that it would not take a person 174 “checks” 

Another Aboriginal Rights Claim Shot Down
BY  CHRISTINA GRAY, LAW II

Lax Kw’alaams Indian Band v Canada (AG), 2011 SCC 56,  is 
the newest case to be authored by former Justice Binnie, who 
wrote on behalf of a unanimous court sitting seven justices, 
on the section 35(1) of the  Constitution Act,  1982, issue of Ab-
original rights. The appellants were unsuccessful in assert-
ing a civil claim that they had the right to fish on a commer-
cial scale based on the practice of harvesting surplus amounts 
of diverse species of fish and shellfish in pre-contact times.

The Lax Kw’alaams sought a declaration that the Lax Kw’awlaams, 
or, in the alternative, each of the Allied Tsimshian Tribes, have 
existing Aboriginal rights within the meaning of s. 35(1) of 
the  Constitution Act,  1982. These rights were said to include 
the right to harvest and to sell all species on a commercial scale 
within the constitutional  jurisdiction  in the tribal territories. 

The court held that the Tsimshian of Lax Kw’alaams had failed 
to prove the first part of the Sparrow test - that fishing for salmon 
commercially was an “integral part of their distinctive culture.” The 
Lax Kw’alaams claimed that they had a right to commercially har-
vest and sell all species within their traditional waters. They also 
asserted that the Crown had fiduciary duties flowing from prom-
ises made in the reserve allocations made in the 1870s and 1880s.

The Lax Kw’alaams received neither the right to harvest nor to sell all 
species on a commercial scale. The court based their decision on the 
finding that the Aboriginal claimants had only shown that the eula-
chon were traded commercially in pre-contact times, the claimants 
being unable to prove that the salmon were also traded commercially.

The court did not support the evolution of the established 

to verify that information. Jones sued Tisge for $70,000 dollars 
for invasion of privacy, plus an additional $20,000 for breach of 
fiduciary duty, punitive damages, and exemplary damages. 

Jones made a motion for summary judgment, but the motions 
judge dismissed the motion, finding that there is no freestanding 
tort of invasion of privacy under common law. The motions judge 
also ordered Jones to pay Tisge $35,000 in costs, as the judge 
found that Jones had refused to accept reasonable offers to settle. 

While the possible existence of an independent tort of invasion 
of privacy had long been acknowledged, Canadian courts have 
rarely – if ever - found such a tort to exist. Instead, actions based 
on privacy interests are typically adjudicated under the torts of 
breach of confidence, defamation, trespass, nuisance, and other 

continued on page 10
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NEWS2
BY BRAD POR, LAW III 

The long awaited environmental assess-
ment of Enbridge Inc.’s proposed Northern 
Gateway pipelines and tanker port project 
has finally begun. The visceral reaction of 
the Conservative government to those who 
have signed up to vocalize their opposi-
tion at the assessment hearings, labeled 
“radical” and “ideological” by the Prime 
Minister and Natural Resources Minister 
Joe Oliver, should be cause for concern to 
those who value the democratic right of 
citizens to participate in the decision-mak-
ing process.  The basis of the federal 
government’s attack on Northern Gate-
way’s opponents is the idea, propounded by 
Canadian oil industry advocates, that “for-
eign interests” are hijacking the assessment 
process. The federal government claims 
that environmental groups opposed to the 
pipeline project  are effectively fronts for 
wealthy American interests. These inter-
ests allegedely send money into Canadian 
environmental groups’ coffers via Ameri-
can registered charitable foundations with 
the aim of stopping energy development 
in Canada, to the benefit of developers 
south of the border.   An enticing 
conspiracy theory indeed, but one without 
much substance. When faced with ques-
tions about why it is so bad for non-Cana-
dians to support Canadian environmental 
groups, while at the same time the national 
oil industry is awash with foreign invest-
ment money, the PM and Minister Oli-
ver have avoided providing a real answer. 

In fact, between 2007 and 2010, foreign 
companies invested nearly $20 billion in 
the Alberta tar sands. By comparison, US 
charitable foundations have given less than 
1.5% of that amount to Canadian envi-
ronmental groups over the past ten years. 
The hypocrisy is glaring, and people in this 
province do not seem to be buying the gov-
ernment’s logic. A recent poll indicates that 
only 15% of British Columbians are con-
cerned about charitable funding originat-
ing in the US being directed towards Ca-
nadian environmental groups, while 75% 
are worried about foreign investment in 
Canada’s natural resources.  P i p e -

line advocates have also implied that many 
of the 4,500 people who have registered to 
speak at the Joint Review Panel (JRP) hear-
ings are “foreigners” and that many oth-
ers are the puppets of foreign interests. A 
look at the requests to speak at the hear-
ings, posted online by the National En-
ergy Board, reveals that about 99% of the 
individuals registered are Canadians. A 
very large number of these are residents 
of northern BC communities, where the 
twin pipelines and connected tanker port 
are to be built. These supposed “radicals” 
are the very people the assessment process 
is intended to engage; local residents who 
will experience most directly whatever en-
vironmental effects or economic benefits 
are to come from the project. The accusa-
tion that these people are merely the dupes 
of powerful Americans is outlandish, and 
has thus far been based on pure specula-
tion.  Nevertheless, the government has 
fed on these conspiracy theories to suggest 
that the environmental assessment of the 
Northern Gateway project is causing need-
less delay. In a recent interview with Peter 
Mansbridge on the CBC, Prime Minister 
Harper went as far as to say, “Just because 
certain people in the United States would 
like to see Canada be one giant national 

park for the northern half of North Amer-
ica, I don’t think that’s part of what our re-
view process is all about”.  Mr. Harper is 
correct that this is not what the review pro-
cess is all about, and the facts belie that an 
American conspiracy to prevent Canadian 
economic development actually exists. The 
process is about giving those most affected 
by the proposed project a say in determin-
ing whether it is environmentally sound. It 
is also about the Crown fulfilling its legal 
obligation to consult with First Nations and 
reasonably accommodate Aboriginal inter-
ests before approving development on un-
ceded territory. The government’s amped 
up rhetoric against Enbridge’s opponents, 
and its indication of support for the proj-
ect since before the JRP had even begun to 
review the proposal, is alarming for those 
concerned with protecting the environ-
ment, de-colonizing Canada, and support-
ing the right to democratic participation in 
making important public decisions.   
The Conservative’s posturing in the pipe-
line and tanker debate appears to be part 
of a broader strategy to weaken the envi-
ronmental assessment process and margin-
alize groups expressing concern about the 
impacts of industrial projects in Canada. 
The government is planning to make ma-

Enbridge’s Environmental Assessment
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2012 1L Curriculum Changes 
BY ERIC GAUF, LAW III 

Conversations between 1Ls and upper 
year students have been a little bit awkward 
this year, what with the 1Ls muttering about 
perceived defects in Allard Hall, and the up-
per years taking the traditional senior-citi-
zen tone of “back in my day, we had to walk 
three blocks to get to Contracts, in the slight-
ly cold rain, with a 5m change in elevation!”  
The faculty (and your duly elected student 
representatives) have now guaranteed that 
this traditional form of communication will 
persist, having approved a sweeping curric-
ulum reform that will substantially re-shape 
the experience of next year’s entering class.  

The 1L schedule has been substantially re-
vised, as have the upper-year requirements, 
with a bit more tweaking of the “basket” 
requirements still to come.  Officially, the 
changes were made to comply with a Fed-
eration of Law Societies report that moved 
the goalposts for maintaining accreditation, 
but the changes also address several long-
running internal faculty debates.  The only 
impact on current students will be some 
slight scheduling shifts during the 2013-
2014 academic year, as students are tied 
to the program requirements under which 
they were admitted.  That said, the changes 
are substantial enough that they’ll definitely 
reshape conversation around the school.

For instance, never again will a 1L be 
able to whine about Law in Context (al-
though I hear this year’s program is sub-
stantially better than past years, and 
who doesn’t like a lecture that opens 
with “The Ride of the Valkyries”?).  

For the next crop of 1Ls, there will be no 
Law in Context course.  Instead, there will be 
two new mandatory upper-year courses: one 
on Ethics and Professionalism and another 
on Critical Perspectives and Legal Theory.  

Legal Research and Writing will now be a 
2-credit, real course in 1L, drawing directly 
on the current ALRW program, and hope-
fully involving many of the same librarians.  
Advanced Legal Research and Writing now 
might actually be “advanced” instead of “why 
the heck didn’t they do this in first year?”   

Transnational will slide from 3 credits 

down to 2, and Public Law (Reg State re-
labeled to what it’s functionally taught as) 
will as well.  In the upper years, Admin 
Law becomes mandatory (it nearly was 
already), as does Business Organizations, 
the relabeled (and maybe restructured) 
Corporations I.  All of this is effectively 
juggling, tweaking, encoding current real-
ity, and acknowledging failed initiatives.

There’s one more major change to the 1L 
curriculum, and I’ve intentionally buried 
the lead on this, because it’s kind of shame-
ful that it’s as big of a change as it is. Consti-
tutional Law in 1L will henceforth be split 
into three classes – 2 credits of Federal-
ism, 2 credits of Charter, and 2 credits of 
Aboriginal Peoples and the Constitution.  

 

Thirty years after s. 35 
was enshrined in our con-
stitution by the Canada 
Act, 1982, aboriginal law 
is finally an equal part-
ner in the 1L curriculum. 

If you had to go look up what I mean 
by s. 35, you just made my point.

This is where I drop off into a bit of inside 
baseball (if this was actually about baseball, 
I’d long since have been lost, but I like the 
phrase).  Five years back, the faculty did a 
major curriculum reform – that’s where Law 
in Context, the no-actual-credits 1L writing 
program, and the monolithic 1L constitu-
tional course came from.  Prior to that, it 
was a 1L course in Federalism and Public 
Law, and an upper-year Charter course.   At 
that stage, the faculty agreed that aboriginal 
perspectives / aboriginal law was impor-
tant, and made a concerted effort to fit an 
aboriginal module into Property, Criminal, 
and Constitutional.  How well this actually 
worked varied strongly depending on the 
individual professor teaching the section.  
For that matter, how well the monolithic 
Constitutional course worked also depend-
ed on the professor: put someone who had 

Bakan in a room with someone who had 
Elliot, and you’d never know that they’ve 
got the same course title on their transcript. 

This curriculum reform has a lot of com-
promises in it – the faculty has added 
significantly to the fixed requirements 
in upper years, and we’ve squeezed in 
several more 1L courses (by one calcula-
tion, only by about 3hrs total, but still).  It 
still has to pass the UBC Senate, so there 
may be small tweaks, but given the dead-
lines involved, this is pretty close to the 
final form.  How well it actually works 
will depend absolutely on how the profes-
sors revise their courses (or not).  When 
I took Transnational, I never would have 
guessed that it was supposed to teach me 
the basics of international law research, but 
reading the package for the last reform as 
it was presented to the UBC Senate, that 
was supposed to be a major component.

Really, in my personal opinion, we’re 
reaching (or have passed) the limit of 
the amount of content that can be fit 
into a single academic year, or for that 

matter,into three.  

The idea of the jack-of-
all-trades lawyer, and 
of the all-inclusive legal 
education, is increasingly 
difficult to sustain.  

That said, I think on the whole the curric-
ulum reforms move the faculty in the right 
direction, and go beyond the new formal 
requirements to address several important 
problems with the existing 1L program.
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New Courses
BY ALEX HUDSON, LAW II

LAW 375: Self-Advocacy 
Learn about the essentials of obsequious job grubbing. This 

course emphasizes key skills like differentiating senior associates 
from junior partners, making non-threatening conversation, and 
smiling through your shame. Evaluation is pass/fail (in the eyes of 
your parents).

LAW 422Q: Topics in the Law of Time Travel 
Visiting Professor Aloysius R. Fisklebaum explains legal solu-

tions to time paradoxes, conducting tort actions against dino-
saurs, and resolving custody disputes in cases of accidental self-
paternity. Former Time Cop Jean-Claude Van Damme will guest 
lecture on Time Criminal Law.

LAW 101: The Law of The Streets 
Student will learn the real law. Evaluation is live or die, son.

LAW 455: Professorial Internship 
Gain unparalleled insight into the mysteries of legal scholarship 

by cleaning professors’ garages or giving them well-deserved foot 
rubs. This is a fifteen-credit clinical program. Participants must 
provide their own Speedos.

LAW 3-something-something: That Class Where Everyone Gets 
At Least 78% 

I think it’s taught by the guy with the hair? No, not the cute one, 
but the other guy? Well, it’s like 40% participation so just show up 
and you’ll do fine.

LAW 419: Taxation III: Revenge of the GAAR 
In a world… where nothing is as it seems…. terror lurks in the 

ITA. COMING SOON.
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Moot Suit Riot

BY DANIEL KENT, LAW II

My fingers look like shrivelled little olives. 
It’s a little before midnight and I’m getting my 
alfresco soak on with Glen Tedham and Hot 
Tub Guys I and II (all 2L students) in the im-
possibly serene and exclusive enclave of Pine 
Crest, in the no-man’s-land between Squamish 
and Whistler. The weekend residents of Pine 
Crest are mostly the well-heeled sorts who 
spend their weekdays filled with slight pro-
management biases and their weekends with 
bucolic dog walks, ennui and perhaps a little 
light schussing. But now it’s Thursday and we, 
pro-unionist to our cores, won’t be personae 
non gratae until the regular crowd shuffles 
through the unholy traffic 90km to our south, 
the exact sort of prelude that makes the Xan-
adu-retreat so desirable to in the first place.

I share these details with you not out of 
any sense of weekend one-upmanship but 
rather because there is something poetic 
about Tedham’s repose. Glen Tedham, our 
generous host, and Nat Jategaonkar (who 
was invited to join us and the HTGs but 
claimed she had something to do in the city 
but really looked forward to seeing Tedham’s 
Facebook albums updated in real time) re-
cently ended UBC’s seven-year drought at 
the Mathews Dinsdale & Clark Canadian 
Labour Arbitration Competition in Toronto. 

The duo have only just started coming down, 
you see, off the high of being crowned, and I 
caught them in unusually reflective and can-
did moods. (Note: Jategaonkar completed her 
portion of the interview by videoconference. 
I have not yet submitted my expenses to The 
Legal Eye but I assure you readers that the 
24kg of hot tub sanitizer solution, the new all-
season tires for HTG I’s whip ([Editorial note: 
a Saturn], and the videoconference link were 
all vital for the smooth conduct of this inter-
view. I even shopped around for the tires.)

Jategaonkar and Tedham shared an uplifting 
message about competitive mooting specifi-
cally and legal education more generally. Day 
one of the month-long preparations was eye-
opening for Tedham: “I realized Nat’s way 

smarter than me. And considerably more 
organized. It was good for me because it 
forced me to up my game.” Poor Glen! 

Jategaonkar more or less concurred 
with that initial impression and added 
that Tedham was intuitively dramat-
ic in his presentation of the facts. As 
it turns out, this is in fact a lawyerly 
skill highly prized by the coaches – 
and ultimately the competition panel 
– and Jategaonkar had to hone hers. 

As teammates, Jategaonkar and Ted-
ham contributed their individual styles 
and energies and were receptive to each 
other’s and the coaches’ instructions. Up 
until the moment when UBC was an-
nounced as the winners, the process was 
gruelling and, at times, ego-bruising. 
(Though it may run afoul of all manner 
of journalistic credos, I would be remiss 
not to mention that before I was commis-
sioned to write this piece, Tedham called 
me after several practice sessions and we 

prayed and cried and prayed together to 
“please make it stop.”) In hindsight, Jatega-
onkar and Tedham found this to be a su-
preme, if perverse, way to build confidence.

The Eureka! moment in which the duo re-
alized that they were in fact well-prepared 
actually came while the first round of the 
moot was underway. “I passed Nat a note 
halfway through the first round where 
I simply said, “We’re gonna crush these 
guys!!!” In the end, they crushed Dalhou-
sie twice (once in the first round and once 
in the finals). I will dispense with the usual 
bromides here and simply remind you that 
if you wanna be a moot champ like Jatega-
onkar – or Tedham for that matter – read 
every single email sent from an “@law.
ubc.ca” address so you don’t miss any an-
nouncements for upcoming moot auditions

Congratulations to Nat and Glen, 
Mathews Dinsdale & Clark Canadian La-
bour Arbitration Competition winners.

Glen Tedham and Nat Jategaonkar after winning the Labour Law Moot



Career Connections6
Dreaming of a Summer Job Yet?

BY JENNIFER LAU, 
CSO Acting Director 

Although you might not be dreaming 
of the summer quite yet, the truth is that 
your summer job search can start now.  
Whether you are in first year or second 
year, whether you have limited employ-
ment experience or law is your second 
career, we recommend that you consider 
a few factors when deciding how to ap-
proach your strategy for finding summer 
employment.

Be Reflective
Review your own current resume with a 

critical eye and assess your employment 
and volunteer experience.  What transfer-
rable skills have you developed in the past?  
What abilities have you demonstrated?  
Consider your career goals over the next 
few years, and think about the areas where 
you see opportunity for development.  For 
many students, experience in a profes-
sional setting is needed, or a position that 
further develops research or writing skills, 
or a role that demonstrates client relations 
or leadership skills.  

You will also want to consider your per-
sonal needs as well – do you need to stay 
in Vancouver or will you have to return 
“home” for the summer?  Do you have 
family or financial obligations?  Do you 
want to travel?  You will want to view your 
summer position as an opportunity to do 
something you enjoy while building your 
resume towards your eventual personal 
and career goals.      

Be Proactive
Returning to the position you had last 

summer is usually the simplest route that 
takes the least amount of energy.  It is a 
comfortable option that is no doubt safe 
and easy, but it may not provide oppor-
tunity for additional skills development.  
Think about positions you have held in the 
past and why you enjoyed them as well as 
industries or causes in which you have an 
interest, then begin your search with the 
(non-exhaustive) list of tips below.    

Contact people you know, have previ-
ously met, or have heard about that might 
be helpful.  Tell them that you are looking 
for a summer position and ask if they have 
any advice or leads on jobs.  Contact with 
actual people, either directly or through 
a mutual contact, is statistically the most 
effective way to find a job.  Conduct 
informational interviews and let people 
know that you are a law student looking 
for an interesting summer position.  Most 
law firms, organizations and companies do 
not post summer positions with the Career 
Services Office, so remember to look be-
yond the postings.  Many companies and 
organizations have never thought to hire 
a law student, but would gladly consider 
you for a summer position.  Check out the 
archived postings on the Career Services 
job board on Symplicity and review other 
online job boards.  You may not find a 
specific position that interests you, but you 
may find an organization that interests 
you.  But please do not restrict your search 
to postings.  Think creatively.  There are far 
more job opportunities out there than it 
would appear from surfing job boards.  

One way to meet potential employers 
is to attend CSO events and panels. The 
CSO has a number of evening networking 
events planned for Term 2, including the 

Small Firm Wine & Cheese, Social Justice 
Forum, and more.  These events are great 
opportunities for you to connect with 
practitioners for potential summer and 
articling positions.  The small firms, prac-
titioners and social justice organizations 
who will be attending these events may 
not know if they will be hiring a summer 
or articling student until the ideal student 
presents him or herself – and that ideal 
student could be you!  

By showing up, talking to the various 
employers, and making a personal connec-
tion, you will have an advantage over other 
candidates when the employer that you’re 
interested in decides to hire a student.       

Be Persistent
Don’t get discouraged if your efforts do 

not produce a summer position instantly.  
Many students do not secure a summer 
position until mid-April or even into May.  
Start considering your options and begin 
networking right away, but realize that 
most hiring occurs about a month before 
the start date.  Only large legal employers 
(both in terms of law firms and govern-
ment organizations) recruit students 
months ahead of the start date.  Set your-
self realistic goals and stick to them.  For 
example:

Third Beach, Vancouver. 
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Start the process by updating your 

resume so it reflects your most recent ex-
perience (see the Resume and Cover Letter 
guide on Symplicity for suggestions);

• Make an appointment with Career Ser-
vices via Symplicity to have your resume 
and cover letter reviewed;

• Start to compile a list of possible em-
ployers that interest you;

• Contact people you know who may be 
able to assist you in your search;

• Schedule 3 informational interviews 
per week as part of your summer search 
strategy; 

• Make a list of people that you have 
contacted and brief notes of your discus-
sions; and

• Follow up with everyone promptly and 
professionally (including thanking those 
people who referred you to others).

 
Be Realistic
Remember that most 1L students do not 

obtain “law-related” summer positions.   
Only 20 to 25% of second-year students 
obtain summer positions with large Van-
couver firms (and only about 40% of the 
2L class of 2011 worked in “law-related” 
summer positions).  And yet, as of January 
2012, 96% of the members of the Class of 
2011 who reported seeking articles advised 
that they had found an articling position 
(with a 4% non-response rate).

So, what do law students do for summer 
employment?  The positions are as diverse 
as the student body itself.  Some summer 
position trends from the past few years 
include: 

Research assistantships for law professors;
Research fellowships at BLG and FMC; 
Summer internships with various govern-

ment organizations (such as WorkSafe BC, 
Ministry of Attorney General Ontario, and 
Justice Canada Northern Region);

LSLAP Clinicians; and
Advocacy roles with various public inter-

est organizations (including great positions 
with the Public Interest Work Placement 
Program which are reserved solely for 
UBC Law students).

Other employers include smaller law 
firms, UBC, corporations, political parties, 
municipalities, trade associations, account-
ing firms, and educational institutions. 

Upcoming Events
 

All 12:30 p.m. to 1:30 p.m. unless 
otherwise noted.

Feb 15: CSO Drop-in (3pm-4pm)

Feb 28: Small Firm Panel

Feb 28: Small and Boutique Firm Wine 
and Cheese Reception (6pm-8pm, Sut-

ton Place Hotel)

Feb 29: CSO Drop-in 

Mar 2: Practicing Law in Toronto Panel 
& Bzzr-up (sponsored by McCarthy 

Tétrault)

Mar 7: CSO Drop-in

Mar 8: Summer 2013 Positions Info 
Session (1L)

Mar 9: Rural Law Panel

Mar 10: CBA Rural Law Wine and 
Cheese Reception (1pm-3pm, River 

Rock Casino)

Mar 13: Aboriginal Law Careers Panel

Mar 14: Law Society of BC / PLTC Info 
Session (3L)

Mar 15: Resume and Cover Letter 
Workshop 

Mar 16: Practicing Law in Calgary 
Panel & Bzzr-up

Mar 21: CSO Drop-in (3pm-4pm)

Mar 22: Articling 2013/2014 Positions 
Info Session (2L)

Mar 23: Practicing Law in New York 
Panel

Mar 29: Legal Employer Survival Tips

 Chiara
The Career Services Office thanks 

students for their patience while 
we were briefly understaffed.

We are delighted to welcome Chiara (“kee-
AH-ra”) Woods as our new Acting Associ-
ate Director. Chiara started with the CSO in 
January 2012 and will be with us until Janu-
ary 2013. She can be reached at  woods@law.
ubc.ca, 604.827.5052 or in Allard Hall 155.

Chiara obtained her B.A. in Sociology 
from Concordia University in Montreal in 
2000. After graduation, Chiara traveled and 
worked abroad before returning to Vancou-
ver where she worked for several local orga-
nizations including the Community Legal 
Assistance Society. She obtained her LL.B. 
from the University of Manitoba in 2007 
and articled at Gowlings in Calgary where 
she also completed a secondment to Impe-
rial Oil. After being admitted to the Alberta 
bar in 2008 Chiara joined Gowlings’ Ener-
gy and Business Law groups as an associate. 
In 2010, Chiara relocated to Vancouver and 

Remember to check out additional 
resources on the Career Services website.  
In addition to the job board, there are 
handouts regarding Finding Unposted 
Jobs, Informational Interviewing, Net-
working, Summer Employment After First 
and Second Year, the Public Interest Legal 
Careers Guide, Internship Opportunities, 
and various practice areas.  You can also 
book an appointment with Jenn, Chiara, 
or Tracy on Symplicity.  We would be 
happy to review your current resume and 
cover letter, or discuss you summer search 
strategy.
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traditional torts. Courts had proven 
reluctant to address invasion of privacy 
straight on, preferring to rely on estab-
lished causes of action. Justice Sharpe 
reversed this trend, finding that Jones’ 
privacy was protected under a tort of 
“invasion of seclusion”.

In the Charter era, courts have 
recognized that privacy is essential to 
individual flourishing, and is a key part 
of personal autonomy and dignity. The 
privacy interests defined in the Charter 
era evolved mainly out of the section 
8 “search and seizure” jurisprudence. 
These interests focus mainly on the right 
to bodily integrity and the protection 
of homes and other private places, but 
also include protection for information 
about the person, particularly informa-
tion going to the individual’s “biograph-
ical core”. Justice Sharpe found that the 
privacy right to information clearly 
extended to Jones’ banking records.

Ontario also has a legislative frame-
work that addresses privacy in certain 
ways. Indeed, the motions judge had 
used the existence of the legislation to 
dismiss Jones’ claim, finding that this 
legislation left no room for the common 
law to expand into the area of privacy 
protection. Justice Sharpe rejected that 
argument, finding that there was no 
reason to infer from the legislation any 
intent to prevent or stop the develop-
ment of common law protections for 
privacy. 

Justice Sharpe then turned to the 

pressing policy considerations which 
require the creation of a tort of invasion 
of seclusion. Technological change has 
made it vastly easier to capture, store 
and retrieve information, and it has 
become far easier for others to intrude 
on our sensitive information (including 
banking records, health records, and our 
electronic communications). 

More importantly, the facts in Jones 
cried out for a remedy. We would all be 
deeply disturbed if someone looked into 
our financial records without our con-
sent, even if we didn’t experience any 
lasting harm. The Justice Sharpe found 
a wrong; and where there is a wrong, 
there must be a remedy.

Justice Sharpe borrowed the elements 
of the tort from American jurispru-
dence. The test is as follows: the conduct 
must be intentional or reckless. The 
defendant must have invaded the plain-
tiff ’s privacy without any lawful excuse. 
The invasion must have been objectively 
highly offensive and likely to cause dis-
tress, humiliation or anguish. No proof 
of economic damages is required.

Justice Sharpe argued that this new tort 
would not open the gates to a flood of 
litigation. Only substantial and inten-
tional invasions of privacy would be 
captured. Claims from unusually sensi-
tive individuals would be barred by the 
requirement that any distress or offence 
be objectively reasonable: only intru-
sions into things like financial or health 
records, sexual orientation, private com-
munications, and so on would give rise 
to the cause of action. Further, the right 

to privacy protected by the new tort would 
be constrained by freedom of expression 
and freedom of the press. Justice Sharped 
speculated that in future cases a balanc-
ing between expression and privacy might 
need to be considered.

The issue of damages drew substantial 
analysis. It is clearly difficult to put a price 
tag on the invasion of privacy. If there are 
no provable pecuniary damages, there still 
is a prospect of “moral” or “symbolic dam-
ages”. After reviewing the awards paid out 
in cases involving a violation of privacy 
interests, the Court of Appeal fixed the 
range of damages for invasion of privacy 
where no pecuniary damage results at up 
to $20,000. 

While the invasion in this case was 
deliberate, and Jones was clearly upset by 
the intrusion, Tsige had apologized and 
attempted to make amends. Justice Sharpe 
put this case in the mid-point of the 
$20,000 range and awarded Jones $10,000. 

 Jones v. Tsige has opened the tort to civil 
causes of action that do not fit within the 
bounds of traditional torts. Those who 
intrude into the privacy of others can 
now be held liable, even if their intrusion 
causes no lasting harm. The tort of inva-
sion of seclusion will allow courts to ad-
dress invasions of privacy head on, rather 
than attempting to contort the facts of a 
case into a more established cause of ac-
tion. As our privacy becomes increasingly 
vulnerable to intrusion, the courts will 
have to remain both flexible and vigilant 
in protecting the dignity and autonomy of 
the individual.

continued from page 1
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trade eulachon grease into that of a mod-

ern commercial fishery. The court held that 
this argument lacked continuity and pro-
portionality. According to the court, the 
established right to trade eulachon grease 
and salmon in pre-contact times was 
qualitatively and quantitatively different. 

Qualitatively, the trade of non-eulachon 
fish products was seen to be peripheral 
to the pre-contact society. This proved a 
tough test to meet, as the court said that it 
is not enough to show that some element 
of trade was part of the pre-contact way 
of life if it was not distinctive or integral 
to that way of life. The difference between 
a eulachon and non-eulachon fishery was 
said to be qualitative, because a commer-
cial fishery would represent something 
different from the pre-contact economy.

Quantitatively, the short eulachon sea-
son and activity associated with it were 
seen by the court to be of limited value in 
comparison to the overall pre-contact fish-
ing activity of the pre-contact Tsimshian. 

At trial, Lax Kw’alaams had focused their 
pleadings and evidence on the claim to 
commercial fishery.  This posed a problem 
for the appellants, as the Supreme Court of 
Canada primarily based their decision on 
this perceived error of civil procedure. The 
Lax Kw’alaams had argued that they had the 
right to “lesser and included rights” in their 
commercial fishery claim. The court did 
not like this term, as it is borrowed from 
criminal proceedings, and the appellant 
was clearly making a civil claim in this case.  

The Supreme Court further elaborated 
that a claim of “lesser and included” rights 
was procedural in nature rather than sub-
stantive. The court agreed with the trial 
judge in disposing with the Lax Kw’alaam’s 
claim to a lesser commercial right.

In the appellant’s amended response, the 
Aboriginal nation claimed that the “lesser 
and included” claim was based on the 
right for access to sufficient fish which, 
when “converted to money,” would enable 
the Lax Kw’alaams to “develop and main-
tain a prosperous economy.” The court 
had some difficulty in reconciling what 
exactly this meant as it related to proving 
the establishment of an Aboriginal right.

Lastly, Lax Kw’alaams put forward that 
the fiduciary duty or honour of the Crown 

was not being upheld. They argued that 
when the reserve was created in the 1880s 
the government officials made prom-
ises entailing the Aboriginal right to fish. 
This was illustrated by the fact that there 
was a fishing station set up by Commis-
sioner O’Reilly in the 1870s. The trial 
judge had rejected this claim on the ba-
sis that no such promise was ever made. 

In the Lax Kw’alaams factum to the Su-
preme Court, they state that the trial judge 
based her rejection of the claim on her 
finding that there was no express or im-
plied promise of exclusive fishing rights 
and that the Lax Kw’alaams would not 
be subject to the same limits and restric-
tions as others.  The Supreme Court held 
that they had failed to establish that the 
Crown had acted dishonourably by sub-
jecting them to the same limits and restric-
tions on  fishing  as other fishers. For this 
reason, the Honour of the Crown or fidu-
ciary duty was unsupported by the courts. 

More importantly, the unanimous court 
stated that reconciliation between Aborigi-
nal and non-Aboriginal communities are 
of importance to both “stakeholders.” All 
stakeholders have an economic interest in 
the allotment of commercial fishing licens-
es and a balance must be struck. It might be 
inferred that since the Lax Kw’aalams have 
a fishing license for food and ceremonial 
purposes then their interest is sufficiently 
met. The non-Aboriginal stakeholders may 
have more to lose if an Aboriginal claimant 
were able to prove that they had the right to 
fish commercially.  This right to fish com-
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mercially has never adequately been proven 
in the courts and may further disrupt the 
reconciliatory relationship between Ab-
original and non-Aboriginal “stakeholders.”

This case is just one of many Aboriginal 
rights cases where an Aboriginal claimant 
has failed at the first stage of the Sparrow 
framework. It’s a strict test to meet for an Ab-
original claimant who has the onus to prove 
that they have an  existing Aboriginal or 
treaty right within their traditional territory. 

Even more critically, in order to prove 
the first part of the  Sparrow test, the Ab-
original claimant must prove that the 
pre-contact custom or tradition in ques-
tion by relying on evidence from early 
settlers. The evidence accepted by the 
courts has tended to be from fur trad-
er’s journals or ethnographers reports, 
which are from the post-contact period. 

The test for s. 35(1) relating to  exist-
ing Aboriginal and treaty rights may be 
flawed, but it is what Aboriginal people 
must prove in court in order for Aborigi-
nal rights to be recognized and affirmed.

There is a general  consensus  amongst 
legal professionals who work with Ab-
original clients that counsel and Aborigi-
nal claimants must balance the costs and 
benefits of bringing forward cases to the 
courts. The benefit with an outcome of a 
recognized Aboriginal or treaty right is 
specific to that Aboriginal claimant. But 
if there is a court decision to the contrary, 
there is a lot to lose for all Aboriginals in 
bringing forward  unsuccessful  claims.  
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