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Environmental Groups Prepare to 
Fight DFO Appeal

By Iva Erceg, Law I

Earlier this year the Department of 
Fisheries and Oceans (DFO) appealed a De-
cember 7, 2010 Federal Court ruling which 
increased protection of British Columbia’s 
resident killer whale habitat. Representing 
a conservation coalition made up of nine 
groups, Ecojustice won a landmark case 
in which Justice James Russell held that 
the DFO had failed to adequately protect 
killer whales or the quality of the water in 
which they live.

The DFO’s position is that existing 
laws, policies, guidelines and the exercise 
of government discretion are suffi cient to 
provide legal protection for the species. 
However, the Court found in favour of 
Ecojustice, whose staff lawyer Keith Fer-
guson successfully argued that “discretion-
ary laws, such as the Fisheries Act, do not 
suffi ciently protect critical habitat of these 
endangered species.” 

The Court also agreed with Ecojustice 
that the DFO was trying to limit the power 
of the Species at Risk Act (SARA), which 
provides mandatory protection for at-risk 
species. The SARA is a crucial safeguard 

for endangered animals, because once 
a species is listed under the SARA, the 
government is required to identify the 
habitat that the species needs to survive and 
recover. In addition, for aquatic species, 
the government must show how it plans 
to protect that habitat or how it is already 
being protected. 

In the conclusion of its reasons, the 
Federal Court made key declarations in-
cluding: 

“The Minister of Fisheries and Oceans 
erred in law in determining that the critical 
habitat of the Resident Killer Whales was 
already legally protected by existing laws 
of Canada”; “Ministerial discretion does 

not legally protect critical habitat within 
the meaning of section 58 of SARA, and it 
was unlawful for the Minister to have cited 
discretionary provisions of the Fisheries 
Act in the Protection Statement”; and “The 
Ministers acted unlawfully in limiting the 
application and scope of the Protection Or-
der made under section 58(4) of SARA.”

This decision set a vital precedent 
which according to Ecojustice staff lawyer 
Margot Venton “is a victory not just for the 
resident killer whales, but for more than 90 
other marine species listed under the federal 
[SARA].” As a result of the court’s ruling, 
the government is now legally required to 
protect all aspects of critical habitat from 
destruction. 

The DFO now seeks to overturn this 
ruling and convince the Federal Court of 
Appeal that the discretionary provisions in 
the Fisheries Act adequately protect habitat 
for killer whales and that protection under 
the SARA is unnecessary. However, Eco-
justice, and the nine groups it represents, 
will not go down without a fi ght. They 
are determined to protect the hard-fought 
legal protection they have gained for these 
animals’ habitats.  

Hell Freezes Over: 
New Building on Schedule

By Eric Gauf, Law II

In addition to being the staff writer for 
the Legal Eye, Eric is also an Academic 
Director for the Academic Issues Caucus, 
and through that position is one of two 
student representatives on the Faculty’s 
Building Steering Committee.  This article 
is based off of offi cial updates, but is not 
an offi cial statement.

With the concrete pouring completed 
before Christmas, and the shiny glass 
nearly all in place, I’ve noticed a slight 
shift in the collective attitude regarding 
the new building.  The drywall has gone 
up, carpet starts going in this week, and the 
bathrooms already look better than most 
basement suites in Kits.  While there was 
once universal cynicism that it would never 

be fi nished on time, there now seems to be 
a faint note of cautious optimism that we 
may actually be in the building next year.  
I wish I had a fi rm answer to give you, but 
that sort of straight-up yes / no answer isn’t 
going to happen.  There is one element of 
the building that the timing will be tight on, 
and while the project management and the 
general contractor (UBC Properties Trust 
and ITC Construction) are working hard 
to meet the deadlines, no-one is going to 
promise a building full of lawyers anything 
until it is fi rmly in hand.  Let me put it this 
way: some of us will be in the building next 
fall, and we’ll all be in it by January.  

The pessimism that we all felt did 
seem warranted.  Last year’s 1Ls were 
expecting to show up to a smoking crater, 

See Building page 5

Steve Anderson Stops the 
Meter

By Christina Gray, Law I

Have you ever joined a Facebook 
group to show your support for a tangible 
cause? Chances are your heart was in the 
right place, but it didn’t have much of an 
effect. This passive-virtual resistance hasn’t 
seemed to amount to much in the past. But 
the “Stop the Meter” campaign resonated 
in a lot of Canadians’ consciences. The 
thought of having to pay usage based bill-
ing for Internet services in a similar way 
to that of our data plans on Smartphones 
is unconscionable. It was on its way to 
becoming a reality for Canadians a few 
weeks ago. This was until Open Media, a 
small non-profi t organization led by Steve 
Anderson, launched a campaign against the 
CRTC (Canadian Radio-television Com-
munications) last November to curb this 
usage-based billing initiative.

The Legal Eye sat down with Steven 
Anderson during reading week at an East 
Vancouver café. We talked about one of the 
most successful online petitions in Cana-
dian history. The Stop the Meter campaign 
has gained over 41 000 signatures in three 
months.

What propelled you to start your 
own non-profi t organization geared to-
wards social media?

I Heard about [Telecom] hitting the US 
and got involved... I started working for a 
US NGO called Free Press. I realized these 

issues would come up to Canada eventually. 
There wasn’t really an organization set up 
here to handle that, so I started working with 
academics and NGOs to start Open Media. 
Soon after, ISPs were caught slowing down 
online videos.

Which online videos?

Any videos that use a service called bit-
torrent, a technology. “Canada’s Greatest 
Prime Minister” was taking days because 
Bell Canada was slowing it down.

Why was Bell Canada slowing it 
down?

They don’t want people to download 
online video because they have their on-
line service. They want people to still use 
television.

Interesting. Do you think that people 
are concerned about this issue because of 
Net fl ix and bit torrent?

Most people are frustrated with ISPs 
and sick of them gouging them. This is 
a line in the sand to be drawn, people in 
general are frustrated. They almost always 
hate them. Once people heard that they 
were going apply these to be un-necessary 
bill, they decided they had enough at being 
gouged.

See Meter page 7
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In our February issue the article 
“Crime, Punishment, Law School” 
contained a statement that in the trial 
of Sasan Ansari, the jury had accepted 
the defence of automatism.  This was 
an interpretation, as juries do not give 
reasons, and on closer reading of the 
presiding Judge’s oral reasons upon 
sentencing, there is an insuffi cient fac-
tual basis to support this interpretation.  
We regret any confusion this may have 
caused.

Correction

The Deep End of the Pool: Exams
It’s March, which means that the world 

is coming to an end, and it’s time to face 
the music and learn the difference between 
the Oakes test, duress, and indefeasibility.  
If you didn’t automatically know that those 
are concepts from three different classes, 
you might want to try seeing your profes-
sors somewhere other than Koerner’s.  This 
month, we’re joined by Kate Phipps, a third-
year who kicks a quantity of ass comparable 
only to Chuck Norris on a Ritalin binge.  
Yes, I’ve run out of superlatives: pity next 
month’s guest.

Eric:  While there’s still the 
“case comment” assignment left on the legal 
writing calendar, I can sum up my advice 
for that in a sentence:  Be clear, be concise, 
use headings.  Also, don’t over-do it.  The 
largest writing assignment is worth 20% 
of that class, and everything else is on the 
exams. You’ve got a little over a month left, 
you’re on the home stretch but it’s a bastard 
of a sprint.  I dispensed most of my advice 
back in December, so I’m going to let Kate 
do most of the advising and just chime in 
on occasion.

Kate: Leading up to 1L exams, 
you are bound to receive more advice than 
you can handle. Much of it will be contra-
dictory. We are happy to add to the confu-
sion by throwing in more cents worth than 
any of you asked for. The important thing 
is to take all advice with a healthy grain of 
salt and do what works for you. With that in 
mind, here are fi ve things that have worked 
for me over the past fi ve exam periods:

1) Make a study schedule- Preparing an 
exam schedule is the most vital thing I do 
when preparing for exams. Your course load 
in 1L is likely the heaviest you will have in 
law school. You have a lot of information to 
work through in a limited amount of time. 
You will do your mental state a great service 
if you take some time to plan when you will 
fi t everything in. For me, a schedule is the 
best anti-stress tool there is. If I start to feel 
overwhelmed by the amount of work I have 
to do in a short period, I can refer back to my 
schedule to reassure myself that everything 
will get done.

I had never made a study schedule 
before law school. If you are in the same 
boat as me, and would appreciate some 
guidance, here is how I do it. First, think 
about how you study. Do you study in a full-
day marathon? Do you study in two blocks 
with a break in the middle? Three blocks? 
These blocks will be the foundation of your 
study schedule. Next, I make a calendar 
starting one month before the exam period 
begins, running through the end of exams. 
I then break every day in my calendar into 
blocks of time equivalent to the number of 
study sessions I expect to have each day. 
I tend to study in one morning block and 
one evening block, so I break each day into 
two sessions. Then I plug in all my known 
time commitments into the calendar: classes 
may take up my morning sessions (10-3), 

exams will take up some of your afternoon 
sessions. I also schedule time at the gym 
and the occasional birthday party (with cor-
responding non-productive hangover time 
the next day). The foundation of my study 
calendar is then complete. From there, it’s 
simple. I divide the remaining blocks evenly 
between all of my classes. If you struggle 
with or have fallen behind in some classes, 
then give yourself a few extra blocks for 
those classes. Also, it’s generally a good 
idea to leave a few extra blocks open on 
the days just prior to the start of the exam 
period in case you need some wiggle room 
to fi nish up your CANs.

Eric: I may not have followed 
Kate’s advice last year, but I should have.  
If you’re not quite caught up on all fronts by 
late March (like I was), I’d advise triaging 
your courses in a bit more detail. Depending 
on what caught your attention during the 
year some classes will require more effort 
than others to prepare for the exam.  I also 
suggest looking at what order your exams 
are in, and do some solid work on the last 
exam fi rst: you’re going to be feeling a bit 
burnt by that point in the cycle, and you 
won’t be at your best when reviewing the 
day before, so make sure that you’re work-
ing from a solid foundation in that class.

Kate: 2) Have a plan, but don’t 
stick to it: In addition to creating a plan 
for when I will get everything done, it has 
always helped me to plan how I will get 
everything done. My strategy is the same 
for every class: I aim to write my own full 
CAN for each class, and then spend the day 
before each exam condensing my CAN into 
3-4 pages, and reviewing unclear concepts 
in textbooks. I look over a few old exams 
the night before the exam. That works for 
me. 

However, it is perfectly OK—and often 
a good idea—to abandon your plan if you 
realize it isn’t working for you. In fi rst year, 
I started out the exam period studying in 
groups. I abandoned that plan when I real-
ized that I am much happier studying as a 
lone wolf in the library. I do not think it is 
a coincidence that my best 1L grades came 
from my last few exams—after I abandoned 
my initial strategy. By contrast, last year I 
stuck to my usual study strategy for a class 
with an unfamiliar exam format. Failing 
to abandon my strategy despite knowing 
that I needed to spend more time doing 
practice exams for that class cost me in the 
long run. 

The important message here is to listen 
to yourself. Be conscious of what is and 
isn’t working for you. Don’t be afraid to try 
a new way of studying if your initial plan 
isn’t working out.

Eric: This is part of why I 
choose to have multiple people lending 
advice throughout the year – each of us 
tends to learn in a slightly different way, 
and the more strategies you’re exposed to, 
the better the odds are that you’ll fi nd one the better the odds are that you’ll fi nd one 
that works for you.  The same strategy may that works for you.  The same strategy may 
also not work as well for every class – the also not work as well for every class – the 
Charter and torts tend to be more focused Charter and torts tend to be more focused 
on knowing how the framework works and on knowing how the framework works and 
then hanging a few case names on it, while then hanging a few case names on it, while 
property and criminal law tend to be more property and criminal law tend to be more 
about matching odd fact scenarios against about matching odd fact scenarios against 
similar cases. The one approach is some-similar cases. The one approach is some-
what more reliant on course notes, and the what more reliant on course notes, and the 
other more heavily favours the readings.  other more heavily favours the readings.  
Also, if you’re going to use an old CAN, Also, if you’re going to use an old CAN, 
rework it, rewrite it, and make sure to up-rework it, rewrite it, and make sure to up-
date it – the law, and the assigned reading date it – the law, and the assigned reading 
list, changes every year.  For years, I resisted list, changes every year.  For years, I resisted 

the advice to rewrite things, but it does bang 
the point home like nothing else, and just 
skim-reading an old CAN won’t give you 
the familiarity you need to take advantage 
of an open-book exam format.

Kate: 3) Use textbooks- It is 
almost impossible to do everything asked 
of you in 1L. No doubt you have missed 
classes, skipped readings, and fallen behind 
in at least a few areas. If you haven’t, I com-
mend you: you are among the lucky few. For 
the rest of us, there are textbooks. Let’s face 
it—attending a professor’s offi ce hours isn’t 
always practical. Using a friend’s notes or a 
CAN off the internet can leave you lost and 
wondering what the F* happened when you 
were sleeping through Property (since when 
have we fi nished chapter 6???). Textbooks 
are the solution. They explain concepts in 
plain and simple language. They can give 
you correct, concise wording for your CAN. 
If it weren’t for MacDougall’s textbook, I 
would still have no clue how misrepresenta-
tion and rescission operate. Textbooks have 
saved me on more than one occasion, and I 
highly recommend them to each of you.

Eric:  The textbooks can be key, and I 
second the shout-out for MacDougall’s little 
black book for Contracts.  If you’re hope-
lessly lost, there are also other textbooks 
on the same topics available at the library, 
because sometimes a different author’s 
perspective can clear up a lot of confusion.  
This includes texts for courses that just have 
a readings pack – if you’re confused, and 
asking the professor just makes it worse, a 
current textbook can often clear things up 
on a specifi c topic.  Just make sure that the 
text is current, and in particular for Property 
class, that it’s valid in BC – the librarians 
are your friends. 

Kate: 4) Make it Fun- Spend-
ing all day in front of a computer can be 
tiresome. You need to fi nd something to 
spice it up a bit. For me, that’s listening 
to heaps of internet radio and catching up 
on all the good music I’ve missed. I often 
say that the best part about studying for 
exams is all the great music I get to listen 
to. I come out of exams with increased 
legal knowledge, for sure. But I can also 
school my non-law friends on the hippest 
new un-signed musical talent to arise in the 
past few months. I have other friends who 
take study breaks watching full seasons of 
TV shows—twenty minutes here and there 
makes a big difference. Sometimes the 
things that make studying fun have nothing 
to do with studying whatsoever.

Eric:  Take breaks.  Eat food, or better 
yet, cook food (I’m a big advocate of cook-
ing as relaxation).  Talk to people who aren’t 
in law school.  Go outside.  Your mental and 
physical health is important, and honestly, 
two hours more sleep is almost universally 
going to do better things for your mark 
than two hours more studying.  Also, suc-
cumbing to scurvy in the middle of April is 
deemed to be poor form.

Kate: 5) Enjoy all the good 
learning going on- I have a dear friend 
whom I am always happy to run into dur-
ing exam period. When I ask him how he is 
doing, he always greets me with a big goofy 
grin and says “Great! Lots of good learn-
ing going on.”  That is the attitude to have 
about exams. Believe it or not, I look back 
on April 1L exams with fond memories. 
The feeling you get when a complicated 
concept suddenly becomes clear in your 

By Sara Hopkins, Law II

Students, lawyers, legal advocates, 
faculty members and community organi-
zation representatives gathered at the Law 
Courts Inn on February 28th for the annual 
Social Justice Forum. Organized by the 
Career Services Offi ce and Pro Bono Stu-
dents Canada – UBC, the Forum offered 
attendees a chance to learn more about 
local community organizations, to mingle 
with colleagues, and to hear a distinguished 
panel speak about their experiences in the 
fi eld of Social Justice.

After mingling and enjoying the Law 
Court’s excellent cheese plates, Alison and 
Sara, student coordinators with Pro Bono 
Students Canada UBC, started the event by 
thanking to the UBC Faculty of Law, the 
Law Foundation of BC, the UBC Faculty 
of Law and the Career Services Offi ce for 
generously supporting the forum. 

Dean Bobinski remarked upon the 
University’s commitment to social justice, 
the vital importance of social justice in 
the Faculty of Law’s new strategic plan, 
and the important role that pro bono and 
social justice practices have in the larger 
legal profession.  Professor Margot Young, 
Director of the Social Justice Specialization 
at UBC Law then introduced the members 
of the panel.

Judith Boer, an associate at Elgin, Can-
non & Associates, spoke of her determina-
tion to practice immigration law and her 
journey to secure the right type of articling 
position. She credits her work at Mosaic, 
a settlement agency for immigrants and 
refugees, and at Newton Advocacy Group, 
an advocacy organization for low-income 
people, with giving her the foundation to 
be a successful lawyer.

Kasari Govender, the Executive Direc-
tor of West Coast LEAF, described her path 
from law school to her work on gender, 
equality and constitutional law cases with 
humour, advising all law students to never 
give up – that it is possible to build a suc-
cessful career focusing on one provision 
of one act. 

Scott Bernstein, a recent UBC Law 
graduate and founder of Red Cedar Law 
spoke of his business background, and his 
desire to align his personal values with his 
daily work. While acknowledging the many 
challenges of a practice centered on social 
justice, Scott emphasized the satisfaction 
he gains by having a fl exible, fulfi lling 
practice.

Our final panelist, Regiane Garcia, 
practiced law in Brazil, is a legal advo-
cate at the Battered Women’s’ Support 
Services and is a PhD student at UBC 
Law. Regi described her path from being a 
youth experiencing political upheaval and 
democratic change in Brazil to her current 
interdisciplinary work on access to health-
care, health law and policy. She encouraged 
us all to look for innovative ways to use 
our legal education and to remain open to 
cross-disciplinary methods of achieving 
social change.

Each panelist spoke of the challenges 
and sacrifices they had made to pursue 
careers close to their hearts. Yet despite 
describing compassion fatigue and fi nan-
cial struggles, every speaker expressed 
a deep satisfaction with and passion for 
their work.

After the conclusion of the panel, at-

Social 
Justice 
Forum

See Exams page 7 See Forum page 7
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Yo La Tengo Review
By Christina Gray and Aaron Wilson, 
Law I

Yo La Tengo played at the Rickshaw 
Theatre in Vancouver’s illustrious down-
town Eastside on February 19th. Well into 
their aptly-named “Spin the Wheel” tour, 
the trio started off the night by spinning 
a large wheel of sonic fortune. As fate 
would have it, the band was destined to 
play the fi rst half of their obscure 2001 
soundtrack, The Sounds of the Sounds 
of Science. These dreamy instrumental 
tracks were originally composed to com-
pliment a series of short documentary 
fi lms about sea creatures. A kaleidoscope 
of yellow, red, and blue was projected 
onto the Rickshaw’s grey granite walls, 
as YLT hypnotized a veritable sea of cult-
like and occasionally bemused fans.

Not content to merely play songs 
inspired by the birth of jellyfi sh, the band 
broke with their own rules by launching 
into a brief and frenzied set of songs from 
another of their side projects, known by 
the pseudonym the Condo F**ks. This set 
of punk-infl uenced rock seemed to wake 
the crowd from their daze, as they soaked-
up as much as they could from these old 
time Eastcoast indie favorites.

After a brief intermission, YLT returned 
with their second set, composed mostly 
of classics. Stepping-out from behind her 
drumset, Georgia Hubley graced the front 
of the stage to sing a few crowd-pleasing 
songs. This New Jersey native has managed 
to save her voice, as she showed fans in “You 
Can Have It All”. The song can be seen as a 
play on the theme of the band’s name, which 
translates from Spanish to “she has it”.

More than halfway through the set fans 
shouted-out to the band requesting their set-
list but to no avail. Instead we were treated 
to “Autumn Sweater,” a song from their 
popular 1997 album, I Can Hear the Heart 
Beating as One. Couples coming off of the 
high of Valentine’s Day swooned with their 
signifi cant others to their favorite YLT song, 
oblivious to everyone else swaying by them-
selves. As there was very little dancing at this 
packed rock show.

This band has been around for as long as 
most of us, law students, have been alive. And 
they can still rock out harder than other bands 
who are as old. If YLT’s “Wheel of Fortune” 
tour is any indication then they are not afraid 
to mix things-up and make every performance 
count. Overall the show delivered, and even 
to those who are less than knowledgeable 
about the band’s extensive repertoire.

Ira of Yo La Tengo at the Rickshaw
Photo by Robyn Hanson 

http://www.fl ickr.com/photos/robynobotica

Blakes 1L 
Canucks Night

By Iva Erceg, Law I

On Wednesday, February 9th, Blakes 
treated 40 lucky fi rst year law students to 
tickets to see the Vancouver Canucks play 
the Anaheim Ducks at Rogers Arena. While 
it may not have been the best strategy to try 
to woo 1L students by taking them to the 
game which ended the Canucks’ six-game 
winning streak, it was still an insightful 
night which offered earnest students some 
priceless tips on how to get the most out of 
their law school experience.

Blakes Student Coordinator and HR 
Assistant Jennifer Moberg organized the 
event, while Associate Tanveer Siddiqui and 
a group of articling students shared some 
interesting thoughts on how to succeed and 
what made their experiences memorable. 
This included completing clerkships, study-
ing abroad, working your butt off in fi rst 
year because it really counts, but also taking 
reading break off to relax and recharge.

However, once we arrived at Rogers 
Arena and sat down with our pretzels, hot 
dogs, and drinks, the focus was on the game. 
The Ducks scored fi rst with an early goal 
in the fi rst period, and then furthered their 
lead with two more goals in the second. The 
Canucks fought back to a 3-2 defi cit with 
goals scored by Daniel Sedin and Alexandre 
Burrows. Unfortunately, the Ducks’ Bobby 
Ryan quickly followed with a goal to make 
it 4-2. The Canucks had some good chances 
in the third but forward Ryan Kesler only 
managed to get the puck in the net with 21 
seconds to go in the game, which wasn’t 
good enough to get them into overtime. 

Nonetheless, it was a fun night and a 
great experience, especially for those fi rst 
years who got to go to their fi rst ever NHL 
game. From all of us that attended, thanks 
Blakes!

 From Left: Dianna Robertson, Iva Erceg, Nora Bergh, Becca Coad.
Photos by Iva Erceg

By Camille Chisholm, Law II

If you were a member of Professor 
Ramsay’s Torts class last year, and can 
recall all the way back to our 1L moots, 
the recent BCCA decision of Susan Heyes 
Inc. (Hazel & Co.) v South Coast B.C. 
Transportation Authority, 2011 BCCA 
77 may ring a bell. While the majority 
of the moots resulted in a victory for the 
respondent side, unfortunately for those 
of us who represented Susan Heyes and 
her poor, downtrodden Hazel & Co., the 
BCCA has surprisingly chosen not to fol-
low the precedent set at our moots, and 
instead decided in favour of the multiple 
parties appealing the trial decision (South 
Coast B.C. Transportation Authority, 
Canada Line Rapid Transit Inc. and In-
Transit BC Limited Partnership).

Even if you didn’t have the oppor-
tunity to review this case for your moot, 
the circumstances surrounding it are 
widely known, particularly if you were 
living in or near Vancouver over the past 
few years. The Canada Line rapid transit 
system was constructed in an effort to 

provide more public transit, to reduce traf-
fi c and the resulting pollution, and to make 
Vancouver Olympics-ready. In developing 
the project, it was decided that the Canada 
Line would run along Cambie Street, one of 
the most highly travelled corridors in Van-
couver. A bid from SNC-Lavalin/Serco was 
selected after a competitive bidding process. 
The proposal involved the use of cut and 
cover construction along the Cambie corri-
dor, which resulted in signifi cant disruptions 
to vehicle and pedestrian traffi c, as well as 
road closures. 

The problems created by the construction 
were widely publicized. One of the businesses 
troubled by the project was Hazel & Co., a 
maternity store which suffered over $500,000 
in lost profi ts during the course of construc-
tion. Susan Heyes, the sole shareholder of 
Hazel & Co., brought a claim of nuisance 
against multiple parties and was successful 
in her action at trial. Justice Pitfi eld held that 
the “cut-and-cover” construction method 
chosen had unreasonably interefered with 
Ms. Heyes’ enjoyment of her property, and 

Cambie Merchant’s 
Saga Continues

See Canada Line page 7
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First Year Moots
By Andrew Dilts, Law I

Earlier this February, more than 175 
fi rst-year UBC Law students descended on 
the Point Grey campus for their fi rst offi cial 
mooting competition.

The fi rst-year moots are a long-stand-
ing tradition in the UBC Faculty of Law. 
While many law students will take part 
in numerous such competitions over the 
course of their educational careers, only 
one moot is available to students in their 
fi rst year. For those students in their fi rst 
year in 2010/11, those moots took place 
February 7-10.

This year, four separate mooting topics 
were at play, each depending on a student’s 
class section. This author’s own moot 
involved a fact pattern very similar to the 
real-life Supreme Court of Canada case of 
R v Steele [2007], arguing the interpreta-
tion of a Criminal Code fi rearms provision. 
Interestingly, the real case resulted in the 
Crown’s interpretation being upheld by 
the Supreme Court, while in all but one of 
the dozen moot courts that addressed this 
issue, guest judges soundly ruled against 
the Crown’s - and thus the Supreme Court’s 
- position.

As commonly happens in fi rst-year 
moots, our own panel of judges admit-
ted they had made their decision before 
arguments were either read or delivered, 
relying primarily on their own background 
and interpretive stances. The insight of 
professional practice becomes a valuable 
resource for the student experience. Still, 
and thankfully for students representing 
whichever may be the unpopular position in 
such cases, success in “winning” the case is 
irrelevant to a student’s ultimate grade. The 
oral arguments themselves are not graded, 
though they are mandatory and offered on 
a pass/fail basis. The written factums for 
the moot, on the other hand, are worth 25% 
of the grade in the fi rst-year criminal law 
course. Analysis and accuracy take prece-
dence over fi nal outcome, in keeping with 
the “purpose of the prosecution is not to 
seek a conviction” principle that is repeat-
edly taught to law students.

With the size and scale of the fi rst-year 
moot, the competition takes place over the 
course of four days each February. Each 
moot involves four students (two Appellant 
counsel and two Respondent counsel) and 
three judges (usually practicing profession-
als and upper-year law students), meaning 

more than 45 separate moot court sessions 
are held in total. The logistical complexity 
is further complicated as all students are 
expected to be in gowns for the competition, 
and more than a dozen campus classrooms 
are booked each night, meaning consid-
erable effort is put into the event by the 
Faculty of Law. Despite the best-laid plans, 
there are always unforeseen or unusual 
circumstances. My own section may have 
to wait a little longer than some others for 
grades this year, as our criminal law profes-
sor Ben Perrin - who has received consider-
able acclaim of late for his work fi ghting sex 
traffi cking in Canada - is expecting the birth 
of his fi rst child in late February.

In the past, tradition has dictated that 
the guest judges take students out for drinks 
after the event. While not universal, the 
tradition continued for many participants 
in this spring’s competition. Students also 
reported a great deal of support and en-
couragement from the guest judges, many 
students being assured that they had the 
skills to pursue careers in litigation should 
that be their future interest. Legal practitio-
ners interested in taking part in next year’s 
competition are encouraged to contact the 
Faculty of Law with their interest, as new 
judges are always welcome.

The elections for the Law Students Society 
and the Careers Committee took place on 
Friday, March 3rd. The candidates are list-
ed below, alphabetically by position, with 
the successful candidate in italics. Roughly 
two hundred and fi fty students turned out to 
cast their votes, split relatively proportion-
ately between the fi rst year students and the 
upper years combined. Congratulations to 
all of the candidates, all of the contested 
races were strongly competitive.

President:
Dustin Klaudt, Martin McGregor

VP Student Affairs:
Adam Freud, Dmitrii TerpyloAdam Freud, Dmitrii TerpyloAdam Freud

VP Academic:
Bryan Badali, Sara Hopkins

Executive Director of Finance:
Vlada Cvijetinovic, Roni Jones

Executive Director of Communications:
Shannon Fenrich, Danielle Lewchuck 

Executive Director of AMS Relations:
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Senator:
Alex Boland, Brendan Craig

Director of Academic Issues (4):
Bryan Badali, Angela Crimeni, Sara Hop-
kins, Erin Kizell, Emily MacKinnon, Martin 
Ferreira Pinho, Dianna Robertson

Director of Aboriginal and Academic Is-
sues:
Joseph Troy McLeod, Anthony Oliver

Director of LSS Services:
Anthony Toljanich

Director of Sports, Clubs and Develop-
ment:
Claire Haaf

Ombudsperson:
Simon Lin, Jeanette O’Sullivan, Martina 
Zanetti

Career Services Chairperson
Laura Smith

Career Services Secretary
Katy Allen

Careers Committee Firm Representative 
(2)
Kate Addison, Mia Taghizadeh, Cathryn 
Waker

Social Justice / Public Interest Representa-
tive:
Fathima Cader

CBA Representative:
Jennifer M. Hicks

Non-traditional Careers / Professional De-
velopment Representative:
Raylene Smith

Handbook Editors (3)
Rianna Molby, Tim Pritchard, Nathan 
Rayan

Head Handbook Editor
Samantha Chang

Grad Committee Co-Director: 
Laura Hawes, Brittany Weikum

Valedictorian
Dani Bryant, Diane Nhan, Kate Phipps, 
Aminollah Sabzevari, Marlisse Silver-
Sweeney

LSS Election Results

By Alex Boland, Law II

The case of Bou Malhab v Diffusion 
Métromédia CMR inc., 2011 SCC 9 ex-
plores the limits of tort liability for defa-
mation in the context of a vicious attack 
on a vulnerable population. While some 
elements of the judgment may be particular 
to the Quebec civil law principles, the case 
illustrates the court’s commitment to free-
dom of expression even at the expense of 
minorities. Justice Deschamps, writing for 
the majority of the court, found that certain 
infl ammatory and racist statements made by 
the defendant, while derogatory, could not 
have injured the plaintiffs, as individuals, 
in a legal sense. 

The defendant, André Arthur, was a 
Montreal radio host known as a blowhard 
and provocateur. On his morning show, 
he made certain comments about the taxi 
industry in Montreal: 

“[TRANSLATION] Why is it that there 
are so many incompetent people and that the 
language of work is Creole or Arabic in a 
city that’s French and English? … I’m not 
very good at speaking “n-----“ … [T]axis 
have really become the Third World of 
public transportation in Montreal … [M]y 
suspicion is that the exams, well, they can 
be bought. You can’t have such incompetent 
people driving taxis, people who know so 
little about the city, and think that they took 
actual exams. … Taxi drivers in Montreal 
are really arrogant, especially the Arabs. 
They’re often rude, you can’t be sure at all 
that they’re competent and their cars don’t 
look well maintained”. 

The plaintiff was an Arabic-speak-
ing taxi driver representing a class action 
against the defendant on the basis of defa-
mation.

The heart of the analysis made by the 
Supreme Court of Canada is whether, and 
under what conditions, derogatory com-
ments made about a group of individuals 
can form the basis for an action in defama-
tion.

Under Quebec law there are three ele-
ments to defamation: fault, causation, and 
injury. In this case, it was clear that fault 
was made out. Mr. Arthur’s statements con-
stituted “conduct that depart[ed] from the 
standard conduct of a reasonable person”.  
Causation was also not in question. It was 
whether an “injury” had occurred which 
formed the basis of the appeal. 

Injury in the context of defamation is 
damage to reputation, to be assessed objec-
tively from the perspective of an ordinary 
person.  It is important to note that the object 

Freedom to 
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but instead the demolition didn’t really get 
rolling until late November, just in time 
for December exams.  Despite starting the 
demolition roughly three months behind the 
original timeline, the project team has done 
an excellent job of shuffl ing schedules, and 
as of February 28th, everything is proceed-
ing smoothly to an end-of-July completion 
date for all but two things: the large lecture 
classrooms, and the cafe. So when I say 
some of us will be in the building, the of-
fi ces will be fi nished, the library will be 
done, the LSLAP offi ces, the LSS offi ces, 
the Law Review offi ce, the lockers, the 
lounge areas, the couches, all of that will be 
fi nished, we just might not have anywhere 
to have class, or to buy a sandwich.

There are signifi cant pressures on the 
project team to have the classrooms fi nished 
and, unoffi cially, the crew on the ground 
are fairly confi dent that they’ll be able to 
make it, but the offi cial decision on where 
our classes will be held won’t be made until 
late March or early April.   This is a pain 
for the people planning our lives next year, 
since they currently are having to draft two 
class schedules and keep a foot in the door 
to hold on to Swing Space.  It would be nice 
to roll our eyes and blame the construction 

business for the uncertainty, but unfortu-
nately, the root cause of the uncertainty is 
our own fault.

By “our,” I mean the Faculty of Law, 
and the people involved in the design of 
the building.  One of the goals for the new 
building was to have excellent teaching 
facilities, and something that slipped past 
during the design stage was that the class-
room designs for the larger lecture spaces 
were very traditional banks of tables, which 
wasn’t the intent.  This is for the sixty and 
ninety person lecture halls, and before you 
jump up and declaim those as unneces-
sary, Evidence classes (amongst others) 
are currently taught in seventy person 
sections, which is the limit of the largest 
rooms in UCLL.  The intent had been to 
go with a design that encouraged interac-
tion, something similar to a thrust stage, a 
semicircular arrangement of seats facing not 
just the front chalkboard but towards other 
students as well.  

Educationally, this has its advantages, 
and it was decided that it was worth the 
effort to change the classroom designs to 
fi t.  The problem was that we didn’t spot 
the mismatch between classrooms-as-envi-
sioned and classrooms-as-being-built until 
November (just before the actual construc-
tion of the rooms started). This delayed 
those rooms while things were straightened 
out, leaving us with the part where I can’t 
give a fi rm answer as to whether they’ll be 
done before classes start.  If they’re not, 
they’ll be close, but the proverbial lack of 
a cigar means that we might have another 
semester in Swing Space.

As for the cafe, mea culpa.  The issue 
with the cafe is that back when things were 
being planned a couple of years ago, the 
assumption was that the situation in the 
old building (Candida running a sandwich-
and-coffee place from 8am-3pm, bringing 
in sandwiches from the AMS building with 
volunteer student labour) would just con-
tinue into the new building.  We (the LSS, 
and in particular myself), didn’t begin to 
plan how to reopen the cafe until November, 
when we ran into a number of issues, mostly 
stemming from Candida’s having operated 
by means of tradition and various loopholes.  
The decision was made to partner with the 
Faculty and with UBC Food Services to 
ensure access to caffeine and protein.  Un-
fortunately, because this change was made 
very late in the building process (and since 
Food Services is already busy opening 
other new venues in September), while we 
can promise that if we’re in the building in 
the fall, there will be some sort of access to 
coffee and baked goods, the full cafe likely 
won’t be open until January.

That’s the negative news: there’s a 
small chance that the classrooms might not 
be ready, and while there will be coffee, 
soup and sandwiches will be a few months 
behind.  On the other hand, everything else 
should be fi nished, and the library, faculty, 

and administration will all be in the new 
building.  There will be a new Law building 
next year, and since I don’t think anyone’s 
really walked students through the design 
in the past two years, let’s hit a few of the 
highlights:

The library has a massive reading space 
with two-story tall glass walls, looking out 
across the water towards the mountains, and 
there are number of small meeting rooms 
for group projects, moot teams, and crafty 
students who study collectively.  The library 
itself takes up the upper three fl oors of the 
east arm of the U-shaped building.  LSLAP 
has a swanky suite of offi ces on the ground 
fl oor, in the southwest corner, and the LSS 
and student clubs space is right above that, 
along with another pair of group study 
rooms.  The basement has lockers for us 
all (there goes the excuse for not bringing 
the textbook to class), along with shower 
facilities for the bike-commuters amongst 
us.  Bzzr-ups will take place in the “forum,” 
the central three-story hall that doubles as 
a lecture theatre – the seats roll back, and 
there’s a hardwood fl oor.  There are three 
fl oors of student lounge space, across the 
neck of the U, and I’m lobbying hard for 
the most nap-able furniture we can get.  
It’s hard to sum it up in a paragraph, but 
compared to UCLL, it’s a palace.  Expect 
riotous mobs outside demanding our heads 
while we bask in luxury.

If you have any questions about the 
building, or want to see more shiny pictures, 
drop me a note at ubclawbuildingqs@gmail.
com.

of protection is not the dignity or self-worth 
of the individual, but rather the individual’s 
reputation and esteem in the broader com-
munity. It is thus not a subjective inquiry 
into whether the individual feels slighted, 
but rather an objective inquiry into whether 
ordinary Canadians would think less of the 
individual. 

The Court went to some lengths in 
characterizing the “ordinary person”. This 
person is ordinarily informed. He or she 
shows concern for others and avoids do-
ing them injury. He or she respects rights 
and Charter values. However, the ordinary 
person is not perfect, and is not “impervi-
ous to all negligent, racist or discrimina-
tory comments”. Justice Abella, the sole 
dissenting justice, found this definition 
(and particularly the defi nition used by the 
Quebec Court of Appeal) over-generous, 
stating that it “inappropriately elevates the 
attributed characteristics of an ordinary 
person to those of an ordinary third-year 
law student” (Ed.- This may be giving the 
ordinary 3L too much credit!).

In order to succeed in defamation, 
injury must be shown not to the group 
in abstract, but to individuals within that 
group. The injury must be personal. An 
ordinary person would have to fi nd not that 
the defamatory comment would undermine 
the reputation of a group as a whole, but 
rather would undermine the reputation of 
people within that group.  

The Court described several factors 
used to assess whether personal injury has 
occurred, all based on the “ordinary person” 
test. First, courts must look to the size of the 
group. The larger the impugned group, the 
less likely a defamatory comment will result 
in personal injury. The Court explained that 
this is because where a group is large; the 
ordinary person will be less likely to attri-
bute the negative comment to each member 
of the group. The individuals in that group 
can in a sense “fade into the crowd”. This 
logic seems diffi cult to accept - history is 
replete with examples of “ordinary citizens” 
being willing to attribute characteristics to 
very large groups within the larger com-
munity (consider the Weimar republic or 
pre-genocide Rwanda). It is not at all clear 
that ordinary citizens are averse to painting 
all members of a sizable community with 
the same brush.

A second factor is the degree to which 
the impugned group is organized and 
homogenous. The more homogenous the 
group, the more likely the ordinary person 
would be willing to apply the defamatory 
characteristic against each member of the 
group. The more identifi able and visible the 
group, the more easily their reputation can 
be attacked. A history of stigma may also 
make a fi nding of injury more plausible. 

A third factor is the plaintiff’s relation-
ship with the group. The more prominent 
the plaintiff is within a group, the more 
likely it will be that he or she has suffered 
injury. 

Fourth, the more blatantly the defama-
tory statement attacks the individuals within 
a group (as opposed to a policy, doctrine, 
opinion, or religion), the more likely injury 
will be found. 

The fifth factor complements the 
fourth, and focuses on the seriousness and 
extravagance of the allegations. The more 
serious the allegation, the more likely it is 
that harm will result. The court found that 
this cuts both ways:  ordinary citizens are 
unlikely to believe outrageous statements. 
This rings somewhat hollow, however. 
Outrageous statements are often believed, 
perhaps as being “so crazy it must be true!” 
Wild claims are not necessarily disbelieved, 
as the enduring popularity of the “truthers” 
and “birthers” ought to demonstrate.

Finally, the more plausible the de-
famatory statement, the more likely the 
ordinary person would accept it, and the 
more likely the plaintiff’s reputation would 
be injured.

Ultimately, courts must weigh each of 
the factors, and assess whether an ordinary 
person would believe that the remarks, 
viewed as a whole, would bring discredit 
to the reputation of the victim. 

The court applied these factors to the 
facts, and found that injury could not have 
occurred. An ordinary person would not 
have believed that the comments about 
Arabic and Creole taxi drivers would have 
damaged the reputation of the individuals 
within that group. While the drivers were 
identifi able as visible minorities and by their 
mother tongues, “members of an industry 
will rarely be entitled to compensation 
on the basis of a general opinion of the 
industry, even if it is expressed in virulent 
terms”. The group was relatively large 
and heterogeneous, and it is thus unlikely 
that an ordinary person would apply the 
impugned characteristic to each individual 
of the group. The statements made by the 
defendant were clearly irrational, and the 
ordinary person would be unlikely to be-
lieve such irrational statements. Further, 
the defendant was a well-known polemicist 
with extreme opinions, and the ordinary 
person would not take him seriously. 

Ultimately, the size and diversity of the 
group coupled with the defendant’s reputa-
tion as a virulent provocateur meant that the 
ordinary person would not fi nd the reputa-
tion of the individuals within the impugned 
group had been diminished. That being the 
case, no injury was done, and the action for 
defamation had to fail.

Justice Abella provided the sole dis-
sent, and viewed the case in a different light. 
Viewing the issue as a balance between 
freedom of expression on one hand and pro-
tecting against deeply harmful expression 
on the other, Abella would have found defa-
mation had occurred. According to Abella J, 
there comes a time when speech becomes so 
harmful that it must be limited, and the law 
of defamation is such a limitation. 

Abella J found the defendants remarks 
highly offensive and aimed at a vulnerable, 
historically stigmatized group. The fact that 
the group targeted was large ought to be im-
material, tort law being unconcerned with 
the number of plaintiffs seeking redress. 
The defendant’s comments targeted Arab 
and Haitian taxi drivers in Montreal, which 
was a precisely defi ned and easily identifi ed 
group. The allegations were serious, and in-
cluded unfounded suggestions that the taxi 
drivers were corrupt. While the defendant 
was often hyperbolic, there was no reason to 
believe the ordinary person would therefore 
never believe him.  

It is interesting to compare this case to 
another recently decided freedom of speech 
case: Snyder v. Phelps et al. Decided by the 
US Supreme Court early this March, the 
case featured the Westboro Baptist Church 
(WBC), an extremist, self-proclaimed 
Christian sect best known for protesting the 
funerals of dead soldiers. To judge by their 
protests, the heart of their doctrine is that 
God is punishing the United States for tol-
erating homosexuality by killing American 
soldiers. The WBC had protested the fu-
neral of Matthew Snyder, a recently-killed 
marine offi cer, carrying signs playing on 
the themes of “God Hates the USA/Thank 
God for 9/11”, “God Hates Fags” and 
“You’re Going to Hell”. The plaintiff, Mat-
thew Snyder’s father, sued for intentional 
infl iction of emotional distress. While the 
Supreme Court was willing to fi nd that the 
defendant’s speech harmed the plaintiff, the 
First Amendment was a “profound national 
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The Summer 
Holidays: A Time for 
Rest, Refl ection and 
(Career) Planning

By Pamela Cyr & Jennifer Lau

Two months left to go!  Career Services 
hopes that you have a restful summer and a 
well-deserved break from law school.  As 
you leave the halls of UCLL and Swing 
Space, consider taking some time to con-
template your career plans.  

Though it may be hard to believe, ap-
plication deadlines for next summer (2012 
summer positions & 2012-2013 articling 
positions) are approaching and as always, 
we want you to feel prepared.  While there 
are usually no bonus points for submitting 
your applications early, it is best to start 
preparing early.  The information below 
should help you make the most of your 
summer months and start the 2011/2012 
school year on the right footing.  

Fifty percent of UBC Law students 
will obtain articles with a small fi rm or sole 
practitioner.  Often, these positions come 
through networking.  The summer is a great 
time to meet lawyers in the community who 
can provide guidance with your articling 
search.  Attend a CBA section meeting.  
Start researching and applying to smaller 
firms and public interest organizations 
who may hire an articling student.  Use the 
Small Firm Employment handout, the Legal 
Careers Guide, and other CSO resources to 
guide your search. 

Please note that some of the dates be-
low may be subject to change and that this 
article is only meant to give you a general 
idea of some of the available options.  The 
Ministry of the Attorney General and most 
smaller and specialized employers (whether 
private practice, public interest, or govern-
ment) may have different application dates.  
For assistance with your search strategy, 
please make an appointment with a member 
of the CSO team. 

First-Year Students
If you have not already taken advan-

tage of our resume and cover letter review 
services, update your resume during the 
summer and have it reviewed by Career 
Services.  We are available to assist you all 
summer.  Deadlines for second-year sum-
mer positions begin in early September and 
continue throughout the school year, so take 
the time during your fi rst year summer to 
get your materials in order.

If you are interested in applying for a 
second-year summer position at a law fi rm, 
government organization, or public interest 
organization, start your employer research 
this summer and draft your cover letters. 

The application dates for second year 
summer positions at large full-service fi rms, 
the Department of Justice, and some bou-
tique fi rms, are as follows:

o Vancouver: Submit applications to 
fi rms by September 9, 2011 (students should 
submit their applications well in advance of 
this deadline)

o OCIs (On-Campus Interviews) on 
Sept. 19 & 20, 2011 

o Interview call date: Oct. 4, 2011
o Interview Week: Oct. 17 - 19, 

2011

o Offers: Oct. 20, 2010
o Calgary: For OCI fi rms, submit 

application to Career Services in the second 
week of September (non-OCI fi rms have 
varying deadlines)

o Wine & Cheese reception: Sept. 
20, 2011

o OCIs on Sept. 21, 2010
o Toronto: For OCI fi rms, submit ap-

plications to fi rms by September 7, 2011
o Wine & Cheese reception: Sept. 

20, 2011
o OCIs on Sept. 21, 2010

Second-Year Students
Remember that your articling search is 

a year-long process.  We suggest starting to 
plan your strategy now.

Some general guidelines for 2012-
2013 articling application deadlines for 
2012-2013 in:

o Vancouver: Firms that abide by 
the Vancouver Bar Association articling 
guidelines have an application deadline of 
June 30, 2011.* Students should submit 
their applications well in advance of this 
deadline.

o Interview call date: 8:00 am on 
July 15, 2011

o Interviews take place during the 
week of Aug. 8, 2011

o Offers: 8:00 am on  August 11, 
2011

o Calgary: deadlines vary by fi rm 
(usually early May).  

o Most interviews take place June 6 
– 13, 2011 

o Offers: June 14 – 16 , 2010
o Toronto: apply to fi rms by July 8, 

2011
o Interview call date: July 22, 2011 

at 8:00 a.m. EST
o Interview Week: Aug 8 – Aug 10, 

2011
o Offers: Aug 11, 2011

* At the time this article was submit-
ted, the Vancouver Bar Association had 
not yet fi nalized its application deadlines. 
Check Symplicity for the most up-to-date 
information. 

Third Year Students
For 3Ls looking for articles or gener-

ally contemplating their post-law-school 
plans, this is a great time to continue your 
networking efforts.  Reach out to small and 
midsized fi rms (whether urban, suburban 
or rural) as well as public interest orga-
nizations.  Attend the upcoming evening 
networking receptions and join a CBA 
section.  Contact a lawyer or professional 
in your fi eld of choice for an informational 
interview.  If you haven’t already, make an 
appointment with the CSO team to develop 
your search strategy and polish your ap-
plication materials. 

Upcoming CSO Events (all 12:30 p.m. to 
1:30 p.m. unless otherwise noted)

• Mar 1: Public Interest Work Placement Program Info Session 
(1L & 2L)

• Mar 2: Career Services Drop-In (All years)
• Mar 2: Department of Justice Open House (All years)
• Mar 8: What to do with a Law Degree panel (All years)
• Mar 9: Public Interest Work Placement Program Resume 

Collection at CSO (1L & 2L) (3:30pm)
• Mar 10: Info Session on Summer 2012 Positions at Law 

Firms & the DOJ (1L)
• Mar 11: Practicing Law on Bay Street: Myths & Facts (All 

years)
• Mar 12: CBA Rural Law Firm Reception at the River Rock 

Casino (All years) (5:00pm to 8:00pm)
• Mar 15: Deadline for Dean’s Public Interest Fellowship (All 

years) (4:00pm)
• Mar 16: Career Services Drop-In (All years)
• Mar 17: Practicing Law in Calgary: Myths & Facts (All 

years)
• Mar 17: Calgary Law Firms Bzzr-up at Thea’s Lounge (All 

years) (3:30pm to 6:00pm)
• Mar 22: PLTC Info Session by the Law Society of BC (All 

years)
• Mar 24: Articling Search Info Session (2Ls)
• Mar 28: Nanaimo County Bar Reception in Nanaimo at Ram-

say Lampman Rhodes (All years) (5:00pm to 8:00pm)
• Mar 30: Career Services Drop-In (All years)
• Mar 31: Legal Practice Survival Tips: What to know before 

your First Day! (All years)

Get in touch with Career Services

All roads lead to Symplicity (www.ubclawcareers.com).  
If you do not have a Symplicity login, email careers@law.
ubc.ca so that you can access our Document Library, re-

view job postings, and make appointments with Pam Cyr, 
Jenn Lau or Tracy Wachmann. We look forward to helping 
you with your job search wherever your law degree takes 

you!

commitment to the principle that debate on 
public issues should be uninhibited, robust, 
and wide-open”. Since the defendant was 
protesting on matters of public interest (the 
role of the military, homosexuality, and the 
Catholic church) in a public place, the First 
Amendment precluded any remedy for the 
plaintiff. 

Justice Alito provided the sole dissent. 
He characterized the WBC’s actions as tak-
ing advantage of the private grief of citizens 
in order to attract media attention while con-
tributing nothing to the public debate. The 
church was welcome to spread its message 
practically anywhere - however, it chose to 
do so at the one place where it would cause 
maximum harm to the plaintiff. The church 
had a long-standing strategy of using private 
funerals and other events in order to garner 
media attention it would not otherwise be 
able to command: “Thus, when the church 
recently announced its intention to picket 
the funeral of a 9-year-old girl killed in the 
shooting spree in Tucson – proclaiming that 
she was “better off dead” – their announce-
ment was national news, and the church was 
able to obtain free air time on a talk radio 
show in exchange for cancelling its protest”. 
In the end, Alito would not have permitted 
the church to exploit the privacy of griev-
ing citizens in order to spread a message of 

questionable value, particularly where there 
were so many other venues through which 
the church could have expressed itself. “In 
order to have a society in which public is-
sues can be openly and vigorously debated, 
it is not necessary to allow the brutalization 
of innocent victims like the petitioner”. 

These two cases illustrate a central 
tension in Western democracies: a desire 
to protect freedom of expression on one 
hand, and a need to protect the privacy 
and reputation of private citizens on the 
other. The Supreme Courts appear to tilt 
decisively in favour of expression. This 
is appropriate, and indeed freedom of ex-
pression is critical to healthy societies and 
good governments. However, it should not 
be forgotten that freedom of expression is 
not necessarily an end in itself, but rather 
serves certain broader goals: seeking and 
attaining the truth, fostering participation 
in social and political decision-making, and 
permitting both individual self-fulfi lment 
and the collective fl ourishing of humanity. 
Where speech is particularly hateful or in-
tentionally expressed so as to do as much 
damage as possible to a private citizen, its 
value in securing legitimate goals is dimin-
ished. The fact that something is expressive 
should not insulate it from a further inquiry 
into its value, and this is particularly true 
where it deeply and avoidably harms private 
citizens. 

From Hate page 5
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When did you launch the cam-
paign?

Early November.

Last year you went before a Parlia-
mentary Special Committee to present 
on the importance of stopping Internet-
metering. How did the committee receive 
you?

Most people weren’t aware. This cam-
paign made people more aware and after 
they spoke-up. It’s a few companies that are 
screwing the rest of Canada, and the rest of 
Canada needs to be made aware.

How is it not an equal playing fi eld 
to charge a fee for service?

To route 1 gig of data costs less than 10 
cents. They’re talking about charging up to 
$4. That’s a ridiculous mark-up. No other 
countries do that. What it will do is, it will 
penalize anyone for doing something inter-
esting, when doing something online.

In that month when you want to be 
creative, you’ll be penalized for your charge 
for use. Innovators are not going to be in-
novative in that moment, because they’ll 
see it as being expensive. It will stifl e that 
creativity and innovation. Every other 
country is falling over itself to make the 
internet cheaper and more accessible. This 
move makes it less accessible.

What are other countries doing 
about usage-based billing (UBB)?

In the US they don’t have caps for 
UBB, for the most part. The companies 
have not done it. Canada’s really one of 
the only countries doing this. In Australia 
they did this, but they’re now stepping in 
to create a new ISP.

Really, Creating a new ISP?

They’re nationalizing a new telecom 
company. The government is taking more 
control of it.

And what are telecom companies?

A self-owned cable company.  It’s the 
same as an ISP.

Ok, thanks for clarifying. Does 
Minister Clement have the power to 
revoke the approval to charge Internet 
user-based fees?

I think it’s good and a move in the 
right direction. It’s sad that the CRTC iis 

so insulated from public opinion.
He can overturn the CRTC decision 

and make legislation, where there are no 
limits in that sense.

Why do you think the Prime Minis-
ter struck down this decision?

To show the Conservative party is on 
the right side of this issue: on the side of 
Canadians. There was a huge public outcry 
and didn’t want to make it look like they 
were against the Canadian public.

Do you think it’s a pre-election 
move?

For sure, everyone is more sensitive 

to public opinion when there is going to be 
an election.

Where do you see the campaign go-
ing in the near future?

CRTC is reviewing their decisions; we 
are putting pressure to revoke their earlier 
rules. That will be ongoing for a while. And 
beyond that… dealing with the larger struc-
tural problems in telecommunications. The 
fact is that there are only a few companies 
owning Telecoms.

What are your next steps?

Telling people to contact the CRTC 
with a letter writing campaign. Beyond that, 
we’re not sure if they will go further or do 
the same campaign.

I thought the meter was a good sym-
bolic way of thinking about it.

Everyone hates parking meters. UBB is 
like a parking meter in Vancouver.

Ok, cool. Thanks so much for sitting 
down with me for this interview.

On February 2nd in the House of 
Commons, a Liberal MP stated that Min-
ister Clement should use Section 12 of the 
Telecommunications Act to rescind the 
decision on UBB. The Minister responsible 
for Industry replied that this decision needs 
to be reconsidered in the upcoming weeks 
and months. 

On February 3rd the Chairman of the 
CRTC, Konrad von Finkenstein, went be-
fore the House of Commons to say that the 
Commission would delay the implementa-
tion of UBB for customers by 60 days. In 
this time they would launch a review. The 
review addresses the regulatory approach 
to billing practices for wholesale residential 
high-speed access services. But if the re-
view isn’t to Minister Clement’s liking then 
it is likely, as Tweeted, that “Ottawa will 
force change in Internet-fee ruling” in order 
to promote Canada’s digital economy.

Photo by Steve Anderson

that there was no defence available to 
the defendants. Ms. Heyes was awarded 
$600,000 in damages, and shortly after, the 
decision was appealed. 

At the BCCA, Justice Neilson deter-
mined that the trial judge had erred  and 
set aside the award of damages to Hazel 
& Co. The BCCA noted that a fi nding of 
nuisance is a fi nding of fact, and should not 
be overturned absent a palpable and over-
riding error. In her discussion of nuisance, 
Neilson J. makes it clear that Pitfi eld J. 
was in error in deciding that an alternative 
method of construction (a bored tunnel), 
which would avoid the nuisance to Hazel & 
Co., was available to the appellants. How-
ever, this errorwas found to be insignifi cant 
in his analysis of the factors relevant to a 
nuisance claim, and therefore the fi nding of 
nuisance was upheld. 

The BCCA’s decision to grant the ap-
peal ultimately hinged on the availability 
of the statutory authority defence. This 
defence to a nuisance claim requires the 
nuisance-causing activity to be explicitly 
authorized by statute and the resulting to 
nuisance to be inevitable. Past case law 
has interpreted this defence quite strictly, 
due to the presumption against interference 
with individual rights. While the BCCA 
acknowledged the strict application of this 
defence, it was nevertheless found to be 
applicable in this case. The construction 
of the Canada Line was expressly autho-
rized by statute, and the nuisance was an 
inevitable result of that construction. The 
BCCA found that the trial judge’s focus on 
the availability of other viable construction 
methods was in error. Instead, the Court of 
Appeal held that, the analysis should have 
considered multiple factors relating to each 
development proposal. In relation to the 
bored tunnel method, which was endorsed 
by the trial judge, the BCCA rejected the 
viability of this construction method and 
the accompanying proposal as being too 
expensive, resulting in less accessible sta-
tions, and preventing the preservation of the 
Cambie Heritage Boulevard. 

The BCCA’s determination that there 
was no viable alternative to the cut and 
cover method was suffi cient to support the 
defence of statutory authority. However, in 
her reasons, Neilson J. continued the analy-
sis of the bored tunnel method in relation to 
whether it would in fact have been a non-
nuisance causing alternative, as the trial 
judge believed it to be. Rather than focusing 
on the nuisance suffered by Hazel & Co., 
Neilson J. determined that, “[i]n the unique 
circumstances of this case, the nuisance-
causing potential of the available options 
had to be considered more broadly.”

 By analyzing the nuisance more 
broadly than merely that caused to Hazel 
& Co., the court unnecessarily broadened 
the defence of statutory authority. The court 
determined that “the Canada Line could 
not be built without signifi cant disturbance 
to many citizens’ use and enjoyment of 
their property.” Considering the issue this 
broadly, there could essentially be no alter-
native construction method which would 
have avoided the nuisance. According to 
Neilson J., “[t]he trial judge rejected the 
defence of statutory authority because he 
found the option of bored tunnel would 
have avoided nuisance to Hazel & Co. That 
fi nding, however, had the effect of simply 
transferring the nuisance-causing potential 
to other parties at other locations.” In her 
view, “in the circumstances of this case an 
option that only relocates the disturbance is 
not a non-nuisance alternative, and should 
not operate to defeat the defence of statu-
tory authority.” This analysis moves away 
from the strict application of the defence 
supported by earlier case law. The BCCA’s 
decision essentially adds an additional 

requirement for rebutting the statutory 
authority defence: there must be not only a 
non-nuisance causing alternative available 
in relation to the plaintiff, but that this alter-
native must not shift any resultant nuisance 
onto any other parties. 

It is never explicitly mentioned in the 
majority reasons, and only briefl y touched 
on in the concurring reasons of Justice 
Saunders, but it is diffi cult to read this 
decision without feeling the impact that 
the potential fl ood of litigation a dismissal 
of the appeal may have created. As noted 
by Saunders J., [w]hile it seems, perhaps, 
harsh that a person or business may lose ac-
customed access or traffi c, an urban dweller 
will be well familiar with traffi c changes 
effected by the City, both major and minor, 
permanent and temporary. The creation of 
the former Granville Street mall and recent 
bicycle lanes, full and partial street stop-
pages to facilitate construction projects, 
and permanent street closures, are all within 
the experience of the City and its citizens, 
and are properly the subject of public dis-
course.” Clearly, if the trial decision had 
been upheld, the potential number of future 
litigants would have been staggering.  

tendees continued to mingle with the over 
sixteen community organizations and gov-
ernment agencies present, and to discuss 
their visions, programs and employment 
opportunities. 

As the event wound to a close, the 
few brave individuals that survived the 
site takedown retired to the Winking Judge 
where they mapped out a concrete, feasible, 
cost-effective plan for solving nearly all the 
troubles plaguing the justice system and 
society at large.

Thanks to all the wonderful sponsors 
and volunteers who made this event a suc-
cess, and we look forward to seeing you all 
out again next year!

Email us for information about pro-
grams offered by Pro Bono Students Canada 
– UBC (ubc@probonostudents.ca), the Pub-
lic Interest Careers (wachmann@law.ubc.
ca) or for details about the Social Justice 
Specialization (myoung@law.ubc.ca).

mind is incomparable. I predict that you 
will have that feeling many times over the 
course of the next two months. That makes 
you very lucky. Think about it: only 1% of 
the world’s population has a post-second-
ary education. Far fewer obtain more than 
one degree. We are very lucky and very 
privileged to have the opportunity to de-
vote ourselves entirely to learning for the 
next few weeks. Use it and enjoy it for the 
privilege that it is.

Eric: I want whatever that 
guy’s been hiding in his jellybeans.  Seri-
ously, though, exams are incredibly stress-
ful, but they are not the end of the world, 
and you will all survive (statistically, 
a few will look a little bedraggled, but 
high-fi ves are in order all around). Take 
a moment to stop in the rose garden, look 
out at the mountains, and remind yourself 
that however bad things may seem, at least 
you didn’t go to law school on the prairies, 
where’s it’s still -20 with a couple feet of 
snow.
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Sun Mon Tues Wed Thurs Fri Sat
1

Centre for Feminist 
Legal Studies Lecture 

Series
12:30PM-1:30PM

UCLL 174

Treaty Speaker Series: 
Mark Stevenson
12:30PM-1:30PM

UCLL 103

Public Interest Summer 
Info Session

12:45PM-1:45PM
UCLL 103

2
CSO Drop-In

12:30PM-1:30PM
UCLL 174

Recent Movement 
on Corporate Law 
Reform in Japan
12:30PM-1:30PM

UCLL 176

Treaty Speaker Series:
Cindy Allen

12:30PM-1:30PM
UCLL 103

3
British Columbia’s Climate 

Action Plan
12:30PM-1:30PM

UCLL 176

Westlaw Canada Refresher / 
Training Session
12:30PM-2:00PM

Law Library Basement

Treaty Speaker Series:
Gloria Chao

12:30PM-1:30PM
UCLL 103

Marlee Kline Social Justice 
Lecture

5:30PM-7:30PM
Liu Center

4
Lunch for LGBTQ students 

with Professor Ruthann 
Robson

12:30-1:30PM
UCLL 173

Treaty Speaker Series: 
Chief Kim Baird

12:30PM-1:30PM
UCLL 103

UBC Law Faculty Colloqui-
um with Professor Ruth-

ann Robson
3:00PM-4:15PM

UCLL 176 

5
Colonialism, Marginal-
ization and Gendered 
Violence: Dialogues 

for Change
9:00PM-4:30PM
Green College

6 7 8
Mediation/ADR Panel

12:30PM-2;00PM
TBD

What to To Do With a 
Law Degree- Non-Trad-

tional Legal Careers
12:45PM-1:45PM

UCLL 107

9
Women and the Law 

Dinner
6:00PM-8:00PM

Sutton Place Hotel

10
Westlaw Canada Refresher / 

Training Session
12:30PM-2:00PM

Law Library Basement

Info Session- Summer 2012 
Positions (Law Firms & DOJ)- 

1L
12:45PM-1:45PM

UCLL 174

Author-Meets-Readers: Nick 
Blomley’s Rights of Passage: 

Sidewalks and the Regula-
tion of Public Flow

5:00PM-6:00PM
Green College

11
Practising Law in Toronto 
Panel: Bay Street- Myths & 

Facts
12:30PM-1:30PM

UCLL 174

Dr. Douglas Harris “A 
Railway, a City, and the 
Doctrine of Constructive 
Taking: Private Property 
and Public Regulation in 

Canada”
3:00PM-4:15PM

UCLL 176

Bzzr Up- Toronto Firms: 
Sponsored by Faskens

3:30PM-6:00PM
Thea’s Lounge

Hollywood Ball Semi-For-
mal

9:00PM-???
District 319

12

13
Daylight 
Savings 

Time

14 15
(1Ls) Academic Success 
Lecture: Preparation & 

Tips for April Exams
12:30PM-2:00PM

UCLL 101

A Feminist Practice: 
A Chronicle of Issues 

Over the Years
12:30PM-2:00PM

UCLL 174

16
CSO Drop-In

12:30PM-1:30PM
UCLL 174

17
Saint Patrick’s Day

Practising Law in Calgary 
Panel

12:45PM-1:45PM
UCLL 174

Bzzr Up- Calgary Firms
3:30PM-7:00PM
Thea’s Lounge

18
Edward I and the Law

12:30PM-1:30PM
UCLL TBD

Responsive Regulation 
Panel

3:00PM-4:15PM
UCLL 176

19

20 21 22
Equity in Law School 

this Year – How Was it 
For You?

12:30PM-2:00PM
UCLL 174

First Year Legal Re-
search & Writing Feed-
back (lunch provided)

12:30PM-2:00PM
UCLL 101

PLTC & Law Society of 
BC Info Session 

12:45PM-1:45PM
UCLL 107

23 24
Articling Search Info Session 

(2Ls)
12:45-1:45
UCLL 101

CFLS Celebration and Book 
Launch

4:30PM-7:00PM
TBD

25

Coffee, Donuts & Fruit 
with Faculty

10:30AM-11:30AM
UCLL Social Space

Family Law White Paper 
with Dr. Fiona Kelly

3:00PM-4:15PM
UCLL 176

26

27 28
Nanaimo 

County Bar 
Reception

5:00PM-
8:00PM

29
(CFLS) Centre for 

Feminist Legal Studies 
Lecture Series

12:30PM-2:00PM
UCLL 174

30
CSO Drop-In

12:30PM-1:30PM
UCLL 174

31
Is Your Biofuel Affixed with 

an Approved Seal?
12:30PM-2:00PM

UCLL 176

Law Firm Survival Tips- What 
to Know Before Your First 

Day!
12:45PM-1:45PM

UCLL 174

Bulletin Board
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